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Court of Appeals of the District of Columbia. 

No. 3362. | 

i 

Charles A. Hartmann et al., Appellants, 

I 

vs. I 

I 

Samuel J. Masters et al. 


a Supreme Court of the District of Columbia. 

J 

In Equity. No. 30946. 

Charles A. Hartmann and B. II. Cohill, Plaintiffs, 

vs. • I 

Samuel J. Masters, J. B. Kinnear, Ross P. Andrews, F. T. Evans, 
The Royal Life Insurance Co., a Corporation, and Parker B. Chaf- 
fell, Assignee, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: I 

1 Final Decree. 

Filed May 22, 1917. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. j 

Equity. No. 30,946. | 

i 

Charles A. Hartmann et al., Plaintiffs, 

i 

vs. j 

i 

Samuel J. Masters et al., Defendants. 

This cause coming on to be heard upon the mandate of the Court 
of Appeals, now being presented to this Court by counsel asking 
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for a decree of this Court in accordance with said mandate; It is 
bv the Court this 22d dav of Mav, A. D., 1917, 

Adjudged, ordered and decreed, that H. Winship Wheatley be and 
lie hereby is. appointed Receiver for the Royal Life Insurance 
Company of the District of Columbia, who. before presuming to act 
as such, is to give a bond with security to be approved by this Court 
in the penal sum of $40,000, conditional for the faithful performance 
of his duties as such Receiver. 

That the defendants, Samuel J. Masters and J. B. Kinnear, im¬ 
mediately upon the qualification of said Receiver as aforesaid, 
deliver to him all of the assets of the Royal Life Insurance Company, 
as of the date of the 91st day of January, 1912, according to the 
findings of the Auditor, as shown by his Report, filed in this cause, 
which is to include the assets received from the Modern Work- 
2 men of the World on hand the said 31st day of January, 1912, 
said assets consisting and being made up as follows: 


Note. Sudworth Printing Company .1,450.00 

Xote, S’. X. Widdup. 2.000.00 

Xote. r. S. Banking Company.6,070.00 

Xote. John P. F. White.2.500.00 

Xote. John P. F. White.2.450.00 

Xote. John P. F. White .2,200.00 

Bond. Xational Investment Company .6,000.00 

Real Estate. 210 Florida Avenue, X. W.2,000.00 

Furniture and Fixtures .2.347.86 

Cash . 878.42 

Cash .1,650.00 


$32,146.28 

and all securities held by said Masters and Kinnear on said date 
as security or collateral for said notes or obligations as aforesaid, or 
any of them, shall be delivered up with the said notes, bonds, or 
obligations, together with all interest, dividends, or money received 
by the said Masters or Kinnear. or any other person for them on 
account of said notes, bonds, real estate, or other of the securities as 
aforesaid, from the said 31st day of January. 1912. to the date of the 
delivery to the said Receiver under the terms of this decree, and in 
the event that any of the above securities have been paid, or anything 
realized from any collateral given to secure same, then, and in that 
event, the said Masters and Kinnear shall immediately pay to the 
said Receiver, all moneys received .as aforesaid, together with inter¬ 
est thereon from the date of said payment, and to pay interest also 
on all cash on hand on said 31st day of January. 1912, to date of 
payment. 

That the defendants, Masters and Kinnear, shall forthwith exe¬ 
cute and deliver to the said Receiver a good and sufficient deed to 
property known as 210 Florida Avenue. X. W., together with the 
rental received therefrom since the 31st day of .Tanuarv, 1912, or in 
the event that said property shall have been disposed of or 
3 sold, then, and in that event the said defendants, Masters and 
Kinnear, shall pay to said Receiver the sum of $2000, the 
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value of the equitv in said house with interest on same from January 
31,1912. " | 

That defendants. Masters and Kinnear shall forthwith cancel and 
deliver to said Receiver all of the $25,000 issue of stock of the Royal 
Rife Insurance Company. 

That the said defendants. Masters and Kinnear shall forthwith 
surrender and deliver up to the said Receiver all of the books, records 
and accounts of the Royal Life Insurance Company as of the date 
of the :ilst. dav of January. 1012, said hooks, records and accounts 
of the Royal Life Insurance Company to be surrendered as afore¬ 
said, to include all hooks, records and accounts held by them appear¬ 
ing in the name of the Modern Workmen of the World, as well as 
the Royal Life Insurance Company. 

That, the defendants. Masters and Kinnear, their agents and at¬ 
torneys arc hereby further enjoined and restrained from interfering 
with all the persons holding policies in the Royal Life Insurance 
Company or the Modern "Workmen of the World, the latter to in¬ 
clude all policy-holders in the Modern AVorkmen of the World 
having riders of the Royal Life Insurance Company on their poli¬ 
cies, as well as those having and holding original policies of the 
Roval Life Insurance Company. 

That should it appear that the property known as 210 Florida- 
Avenue. X. W.. is still held by the defendants Samuel J. Masters 
and J. R. Kinnear. and that a good and sufficient deed is immedi¬ 
ately executed bv them to the said Receiver in accordance with this 
Decree, then, and in that, event, this case is referred to the 
4 Auditor for the purpose of ascertaining the amount of rents 
received hv them from January 31, 1912, less taxes on said 
property during said time, with interest on all moneys received bv 
them from the time of its receipt up to the time of the execution and 
delivery of the deed to the Receiver as required by the terms of 
this decree. 

All costs of this proceeding to be paid by the defendants, Masters 
and Kinnear. and judgment in favor of plaintiffs is hereby j entered 
against them for same as at law. 

Bv the Court. 

WILLIAM HITZ; 

Justice. 

I 

Motion for Fee for Counsel for Plaintiffs. 

Filed November 6, 1917. 

i 

****** I* 

Come now the plaintiffs. Charles A. Hartmann, Bion TL Cohill 
and Frank T. Evans and object to the Court at this time making any 
allowance to the receiver or his attorney unless in full of all Services 
performed or to he performed for the reasons and facts set forth in 
the affidavits, petition and pleadings filed in this cause on the — day 
of November, A. D. 1917. 

Should, however, the Court over the objection of these plaintiffs 
made through their counsel, undertake to pay anything on account 
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of fees for the receiver or his attorney at this time, then they 
5 respectfully ask the Court that it confirm the contract they 
have with their attorney and order his fees paid out of the 
fund now in the hands of the receiver. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

Motion for Election and Turning over Funds to Plaintiffs. 
******* 

Come now the plaintiffs in the above entitled cause, and move the 
Court to direct that an election be held by the plaintiffs under the 
supervision of the Court, that the Royal Life Insurance Company 
be reorganized and that the Receiver lx* directed to turn over to 
the plaintiffs the net amount collected by him as receiver in the 
above cause, as soon as and when the legal election may be had 
under the direction of the Court. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 


Motion for Fee for Counsel. 

******* 

Come now the plaintiffs in the above entitled cause, by their 
counsel of record and move the Court to enter an order herein direct¬ 
ing the receiver in this cause to pay to their attorney of record in 
said cause, W. Gwynn Gardiner, a sum equal to 20% of the 
0 total amount recovered and now in the hands of the receiver. 

all in accordance with their agreement, the same also being 
much less than a reasonable compensation to their counsel for the 
services rendered by him in procuring and securing said sum. 

W. GWYNN GARDINER. 


Affidavit of Frank T. Evans. 
******* 

City of Washington, 

District of Columbia, ss: 

I, Frank T. Evans, being first duly sworn, on oath depose and 
sav that I am of plaintiffs in Equity Cause #30,046. 

Deponent says that he was one of the organizers of the Royal 
Life Insurance Company, the same being originally organized under 
the laws of West Virginia, and many years thereafter reorganized 
under the laws of the District of Columbia. 

Deponent says that he was engaged in the Industrial Life Insur¬ 
ance Business in the District of Columbia for a good many years, 
and that it requires a considerable amount of money before an In¬ 
dustrial Life Insurance Company in the District of Columbia can 
build up a business sufficient to pay all of its running expenses equal 
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to about $1000.00 per week in order to defray all expenses and put 
the business on a profitable basis. 

Deponent says that he invested in this company) as the 

7 books of the company will show, a fraction over $10,000, that 

Charles A. Hartman invested $7,000 and Bion H. Cohill in¬ 
vested $7,000, or a total of $24,000 and some odd dollars. That at 
the time of the purchase of the Modern Workmen of the World, this 
company had on its books a collectible weekly debit—that is, the 
amount collected each week from the poliev holders—amounting 
to $800.00 (R., 2). # / | # 

Deponent says that there is a standard price for an Industrial In¬ 
surance Business such as that on the books of the Royal Lif^ Insur¬ 
ance Company, at the time it took over the business of the Modern 
Workmen of the World, of forty times the amount of weekly debit 
and that therefore, the business of the Royal Life Insurance Company 
at the time of the deal (the subject of this controversy) wa$ made, 
the Royal Life Insurance Company's business could have bepn sold 
to one of the number of rival Life Insurance companies for $36,000 
or thereabout, which, added to the amount of business and to the 
amount of capital and assets, which as found by the Auditor in his 
report (R., 41) amounted to $2167.62, thus, the Royal Life! Insur¬ 
ance Company as a whole was worth on the date they undertook 
and did purchase the business of the Modern Workmen of the [World, 
a total sum of $38,167.02. The value of this business was testified 
to by the several parties in this case and was in no wise denied or 
contradicted, and indeed cannot he disputed (R., 89). 

Deponent-says that there was only $1,000 of capital required under 
the laws of the District of Columbia for operating such a company as 
the Royal Life Insurance Company at the time this business was 
being conducted by deponent and his associates, but! a law 

8 was passed by Congress, which became effective January 1. 
1914, requiring of such companies a capital stock, or assets of 

$25,000 and that that law is in force and effective in the District of 
Columbia todav. I 

** j 

Deponent says that of the amount due and payable by Masters and 
Kinnear in the suit of deponent and his associates against therri, $25,- 
000 will have to he set aside and reserved under the law in order to 
conduct, all of its business when the said company is reorganized and 
established and that it will require several thousand dollars in addi¬ 
tion to this sum to successfully carry on the business to thej point 
where it will take care of itself without any financial assistance. In 
the judgment of deponent it should he not less than $2,500. [but as 
much as $5,000 would be of a very great advantage and benefit in 
reestablishing and rehabilitating the company. 

Deponent says that this is the best time of the year to begin a re¬ 
organization of the company and that it can Ik* built up at thife time 
at very much less cost than at any other period of the year. 

Deponent says that lie joins with his associate plaintiffs in object¬ 
ing to the Court signing any order or authorizing the payment bf any 
sum at this time to the receiver or his attorney, but if the Couijt pro¬ 
poses using any of the money for that purpose, then he also asks that 
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the fee due the plaintiff's counsel in this cause, to-wit, 20% of the 
amount recovered, be paid by an order of the Court at this time to his 
counsel. 

FRANK T. EVANS. 

0 Subscribed and sworn to before me. a Notary Public in and 

for the District of Columbia, this 20th dav of Sept. A. D. HUT. 
[seal. I SHIPLEY BRASHEAKS, Jr., 

Notary. 

Affidavit of Charles A. Hartmann and Ilion II. C oh ill. 


City of Washington, 

District of Cohnnhia. ss: 

We. Charles A. Hartmann, and Bion II. Cohill, being first duly 
sworn, on oath depose and say that we are the plaintiffs in Equity 
cause No. 30,040 in the Supreme Court of the District of Columbia. 
That we have read the motion signed by <>ur counsel attached to these 
affidavits. 

Deponents say they stipulated and agreed with their counsel, W. 
(twynn Gardiner that they and the other plaintiff Frank T. Evans, 
when they employed him to institute this suit, now known as Hart¬ 
mann vs. Masters, Equity No. 30.040. to pay him a sum equal to 
20% of any amount recovered by him in this suit and that as a result 
of that agreement he has not been paid one cent on account of fees 
for services rendered in this case, extending from the time of filing 
the suit, to wit. April 3d. 1912, up to and including the filing of this 
affidavit, and they ask the Court that the amount found by the Court 
to be due the receiver and his attorney be paid in full as in full pay¬ 
ment of all services of said receiver and his attorney, but they 
0 object to any payment- on account, or payment being made 
until their work has been completed. They also object to 
double payment being made, since they are advised that the work 
done in this case could have been done bv either the receiver or his 
attorney without the assistance of the other. They also ask the 
Court to confirm their contract with their attornev and order the 

4/ 

receiver to pay to their counsel a sum equal to 20% of the amount 
recovered in this cause. 

Deponents further say that they are advised by their counsel that 
there is now in the hands of the receiver something over $34,000. 
They are advised by their counsel that under the decision of the 
Court of Appeals in this case first rendered, which was reaffirmed mid 
declared in the second decision, it is necessary that an election should 
be held under the supervision ami direction of the Court in order 
that they might proceed with the transaction of their business, since 
the duties of the receiver terminate upon the collection of the funds 
from the defendant Masters, et al.. and they ask that since $25,000 is 
required under the law of the District of Columbia, as the amount of 
money or assets to be owned by an insurance company before con- 
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ducting business, and since there is now in the* hands of the receiver 
over $34,000, they ask that the Court at this time decree such election 
and permit them to proceed in due course with their business and 
they ask that no allowance be made to the receiver or his! attorney 
at this time, because in so doing, it would necessitate the depleting of 
the sum in tlie hands of the receiver and this should not be done at 
this time, because they should be permitted at as early a date as 
possible to proceed with the conducting of the business of the 

11 Koval Life Insurance Company. 

Deponents further aver and say that they are practical men 
in the Insurance business, that Charles A. Hartmann hasibeen en¬ 
gaged in this business for the last thirty (30) years, most |of which 
time lie was actually engaged in the conduct of Insurance Compa¬ 
nies doing business the same as that being done, and which will con¬ 
tinue to be done by the Royal Life Insurance Company, deponents 
say that while the law requires a capital of $25,000, it will require 
also a considerable capital in addition to that amount, at leakt $3,000 
to proceed and successfully conduct the business, and if the Court by 
any order in this cause, either by counsel fees or for any other cause, 
should reduce the net amount to be turned over to the Koval Life In¬ 
surance Company by the receiver, below that of $28,000, these de¬ 
ponents feel that a great, injustice and hardship would be j imposed 
upon them by any such order of the Court and they therefore ask 
that no order of the Court be passed, which will in anywise effect the 
amount net to be received by them as officers of the Royal! Life In¬ 
surance Company under the election to be held by the Court in an 
amount less than $28,000. i 

Deponents say that if anyone deserves any consideration at the 
hands of the Court in the matter it should be their counsel,I since he 
has without any assistance fought this matter persistently siqce 1912, 
and that if an accounting was had as provided for under the decree 
which was signed by Judge Siddons after the Court of Appeals had 
first reversed the lower Court and decided in this case, there would 
have been nothing left for this insurance company, sihee Sam- 

12 uel J. Masters had repeatedly boasted to them and to others that 
‘‘lie didn't care a damn about the Court of Appeals’ decision, 

for if the decree which Judge Siddons signed would stand tjhat they 
could account for sufficient- to wipe out the whole fund.” 

Deponents further say that after the second decision of the Court 
of Appeals, and after the decree had been signed reappointing Mr. 
Wheatley the receiver, and when the matter was being considered by 
Mr. Justice Ilitz on the Rule to Show Cause, or at least when t&sti- 
monv was being taken before Mr. Justice Hitz earlv last Summer, 
deponent Dion H. Cohill was approached by Masters with a view of 
settling the matter and appealed to deponent Cohill to gelt rid of 
Gardiner: that he was in the way of a settlement and if they would 
get rid of Gardiner they could easily settle the matter between Mas¬ 
ter’s attorneys and the receiver and his attorneys; and that he of 
course declined or entertained any such proposition and immediately 
reported the matter to his attorney, Mr. Gardiner. Deponent says 
that he was in Court and heard the arguments before Mr. Justice Ilitz, 
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in which Mr. Lambert and Mr. Baker was urging the Court to sign an 
order compromising the controversy by directing a payment by Mas¬ 
ters and Kinnear of a sum very much less than the amount at which 
it was finally settled. They also heard the statement of the attorney 
for the receiver, in which he also urged the Court to settle the matter 
upon the terms stated by Mr. Lambert. They also heard the oppo¬ 
sition of their counsel. Mr. Gardiner. to any such settlement, and 
urged upon the Court the fact that he could not conscientiously con¬ 
sent to any such agreement or arrangement. They were also 
Id present and heard the Court—Mr. Justice Siddons speaking— 

when he said “Gentlemen, as I read what the Court of Appeals 
says about this matter, they have awarded this fund eventually to 
those represented by Mr. Gardiner and I will not undertake to settle 
this ctise upon any terms unless Mr. Gardiner agrees to them and 1 
will not sign a decree compromising this case unless Mr. Gardiner 
agrees to it.” 

And deponent says that as laymen, it seems very unjust to them 
that after all these years of litigation, with everything they had in 
the world depending upon the success of this case, that outsiders— 
those not employed by them—should be permitted to come into 
Court and be paid a sum of money which.will handicap, embarrass 
and harass them in the conduct of their business and that they will 
never agree or consent to such payment, except and unless the high¬ 
est court in this jurisdiction shall finally determine that the law 
sanctions and authorizes such things to l>o done. 

‘ CHARLES A. HARTMANN. 

B. II. COIIILL. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this Oth dav of November. A. D. 1917. 

[seal. | ‘ DANIEL .I. DONOVAN, 

Notary Public. 


14 Answer of Receiver to Petition of Charles A. Hartmann et al. 

Filed December 31, 1917. 

******* 

Your receiver, H. Vinship Wheatley, for answer to the petition 
of plaintiffs, Charles A. Hartmann and B. H. Cohill, and defendant, 
Frank T. Evans, filed in the above entitled cause, respectfully shows 
to the Court: 

1. The petitioners, Hartmann and Cohill, are plaintiffs, but de¬ 
fendant Evans is named in the bill as a defendant. His answer as 
a defendant was filed on April 30, 1912, and a memorandum con¬ 
tained in the record of this case in the Court of Appeals at page 29, 
says that an order making defendant Evans a party plaintiff does 
not appear in the records of the Supreme Court of the District of 
Columbia. The petition of one Parker B. Chappell says that said 
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Evans assigned to him all said Evans “rights, interest and estate held 
hy him in the subject matter of the said proceeding” and by order 
of court of January 12, 1914, said Chappell “as assignee of the inter¬ 
est of defendant F. T. Evans” was “made a party defendant in the 
above entitled cause.” ! 

2. It is true that not only various but numerous and lengthy pro¬ 
ceedings have been had in this case as shown by the record therein. 
The directions by the Court of Appeals in the first of the opinions are 
set out under paragraph 3 hereof. A decree which had been passed 
by the Supreme Court of the District of Columbia on August 2, 1916, 
pursuant to the mandate of the Court of Appeals, was reversed by 
the Court of Appeals after numerous proceedings were had there¬ 
under on the appeal of petitioners, and the Court of Appeals 

I-” thereupon handed down its second opinion referred to in the 
petition in which it said: 

j 

“We have examined the form of decree submitted by counsel for 
appellants, and, aside from that part naming the Receiver, a matter 
reserved in the mandate to the discretion of the lower court, we 
think it would well serve to carrv out the mandate of this court.” 

A decree in the form there suggested was signed except as to its date, 
the person named as receiver and the penalty of his bond; but said 
decree contains no direction to the receiver to 

“reorganize the Royal Life Insurance Company” 

as asserted in the petition. No duty or authorization whatsoever 
has been given by the Supreme Court of the District of Columbia to 
the receiver in this respect. The decree of August 2, 1916 did di¬ 
rect that 

I 

“4. The receiver shall undertake to effect a reorganization of said 
insurance company, provided the same is approved by thi^ court, 
and shall manage its affairs under the supervision and direction of 
the court.” j 

This decree, as above shown, was reversed on appeal by petitioners. 

3. A full report of the funds collected and expended by the re¬ 
ceiver is set forth in his Eleventh Report, which showed a balance 
in hand at that time of Twenty-eight thousand, six hundred and 
eighty-five and 59/100 (28,685.59) dollars, in addition to which he 
has the two notes of May 24, 1917 for Twenty-eight hundred and 
sixty-six and 67/100 (2,866.67) dollars each of Carl A. Offutt, re¬ 
ported in his Ninth Report. Since that time/ he has in- 

16 vested, pursuant to the order of court, the sum of Twenty- 
seven thousand (27,000) dollars in Second Liberty Loan 
bonds of the United States, has paid to himself the sum of One thou¬ 
sand (1,000) dollars on account of the sendees of himself and his 
attorney, pursuant to further order of court, and has made other 
minor expenditures amounting to the sum of fifteen dollars for rent. 

Your receiver believes the assets in his hands are of a character 
which is satisfactory to the Commissioner of Insurance of the Dis- 

2—3362a I 
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trict of Columbia and the law and that Twenty-five thousand (•I'io,- 
000) dollars is a minimum allowance for the capital stock of a com¬ 
pany of the character of the Royal Life Insurance Company. Your 
receiver is unable to agree fully with the conclusion of the petitioners 

“that, therefore, there is nothing to prevent the organization of said 
company at this time.” 

The first prayer of the petition reads: 

‘•1. That an order may be passed herein authorizing and directing 
the re-organization of the Royal Life Insurance Company in accord¬ 
ance with the opinion of the Court of Appeals had herein.” 

The pertinent parts of the opinion follow: 

“By the disagreement of the directors of the Royal Life Insurance 
Company, anq the equal division of the members thereof, that cor¬ 
poration can not proceed with its business. There is nobody to 
manage its affairs and conserve its assets, and it has practically sus¬ 
pended. 

This situation, we think, calls for the appointment of a receiver 
for the Royal Insurance Company, who shall take possession of its 
property and undertake to reorganize and manage its affairs under 
the supervision of the court. * * * 

The assets of the Royal Insurance Company including those re¬ 
ceived from the Modern Workmen of the World are to be conserved 
and used for the benefit of the poliev holders of the Roval 
17 Insurance Company and the Modern Workmen of the World, 
who have accepted the liability of the Royal Insurance Com¬ 
pany, and not for that of the stockholders of the Royal Insurance 
Company. They are in the nature of a trust for the benefit of the 
certificate holders in that company. * * * 

The certificate holders of the Modern Workmen of the World hav¬ 
ing accepted the liability of the Royal Insurance Company were not 
necessary parties to this proceeding. They had acquiesced in the 
transfer, accepted the liability of the Royal Insurance Company, 
made payments of premiums to it, and received benefits therefrom. 
Their interests, whatever thev mav be. or as thev mav accrue, are 
to be protected by the Royal Insurance Company. It is obvious 
that there is no foundation for the issue of the twentv-five thousand 

V 

($25,000) dollars stock in the Royal Insurance Company, the same 

not having been paid for. and no one is entitled to claim the same. 
* * * 

The decree * * * is reversed * * * and the cause re¬ 

manded with direction to appoint a receiver for the Royal Insurance 
Company, and the further order that Masters and Ivinnear deliver to 
him the assets * * *. And the Court will enter such other or¬ 

ders as may be necessary to carry out the objects of this decree as are 
not inconsistent with this opinion.'"' 

Your Receiver presents for consideration these things: 

First. The petition asks an order 
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“directing the reorganization of the Royal Life Insurance Com¬ 
pany.” 

The Court of Appeals said the receiver is to 

“undertake to reorganize and manage its affairs,” 
which mav he a verv different thing. 

Second. The assets 


‘•'arc to he conserved and used for the benefit of the policy holders 
of the Royal Insurance Company and the Modern Workman of the 
World, who have accepted the liability of the Royal Insurance Com¬ 
pany, and not for that of the stockholders of the Royal Insurance 
Company.” * j 

18 Third. No duty, direction or authorization has been given 

to the receiver by the Supreme Court of the District of Colum¬ 
bia in this respect. 


Your receiver has been unable to find any authority for the re¬ 
organization of a corporation without the consent of its stockholders 
and the persons holding its obligations. Your receiver believes the 
facts as to the stock of the Royal Life Insurance Company to be 
these: The Modern Workmen of the World had no stock. It was 
a mutual non-stock corporation. The Royal Life had originally an 
authorized capital, of which about One thousand (1,000) dollars 
were issued during the years from 1902 to 1905. Another series 
of certificates, upon a new form, beginning with No. 1, was issued 
on and after March 10, 1907, at which time the company appears 
to have had an authorized capital stock of One thousand (1,000) dol¬ 
lars only. The certificate book shows that, under the various trans¬ 
fers, the stock stood this wav: 


March 16, 1907 to April 15, 1907— 

F. Thomas Evans, 50, certificate No. 1. 

Chas. A. Hartmann, 50, “ “ 2, cancelled Apr. Ip, 1907. 


April 15, 1907 to Aug. 28, 1908— 

B. H. Cohill, 25, certificate No. 8. 

Hartmann, 25, “ No. 4. 

Evans, 50, “ No. 1, cancelled Aug. 28, 1008. 


Aug. 28, 1908 to Sept. 3, 1908— 

Cohill, 25, certificate No. 3. 

Hartmann, 25, “ No. 4. 

Hartmann, 25, “ No. 5. 

Evans, 25, “ No. 6, cancelled Sept, 3, 1908, 
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Sept. 3, 1908 to Jan. 23, 1911, when consolidation occurred, Cohill 
had 25, Hartmann 73 and Evans 2 shares, as follows: 

Cohill, 25, certificate No. 3. 

Hartmann, 25, “ No. 4. 

Hartmann, 25, “ No. 5. 

Hartmann, 23, “ No. 7. 

Evans, 2, “ No. 8. 


19 Upon the consolidation of the Royal Life Company and the 
Modern Workmen, these certificates were all cancelled and 
certificates 9 to 15, inclusive, were issued on January 23, 1911, as 
follows: 


J. B. Kinnear. 1 share. 

S. J. Masters. 1 share. 

R. P. Andrews. 1 share. 

R. P. Andrews. 47 shares. 

B. H. Cohill . 18 shares. 

Chas. A. Hartmann . 17 shares. 

F. Thos. Evans . 15 shares. 


This gave to Kinnear, Masters and Andrews 50 shares and to Co¬ 
hill, Evans and Hartmann 50 shares. All of these certificates are 
with the stubs and all are marked “Cancelled” except certificate No. 
11 to R. P. Andrews for one share. 

On June 20,1911. a new series beginning with No. 1 seems to have 
been issued from a new book. Certificates No. 1, 2, 3, 4 and 5 were 
issued to John B. Kinnear for 400, 100, 50. 50 and 1214 shares, re¬ 
spectively, or a total of 61214 shares: certificate No. 6 was issued to 
Samuel J. Masters for 61214 shares; No. 7 to Chas. A. Hartmann for 
425 shares; No. 8 to R. P. Andrews for 25 shares; No. 9 to B. II. 
Cohill for 450 shares and No. 10 to F. Thomas Evans for 375 shares. 
These are the certificates surrendered to the receiver upon order of 
court. The minutes of the Royal Life Insurance Company author¬ 
ize the increase of the capital stock from $1,000 to $25,000 1 nit they 
are silent as to whom the stock is to be issued; indeed, they say noth¬ 
ing about the cancellation of the outstanding stock or the issues of 
new stock. 

The present situation is, therefore, that the $25,000 of stock out¬ 
standing at the time of the receivership has been delivered to 
20 the receiver to be cancelled and that there is no other outstand¬ 
ing stock. 

In brief, the One thousand (1,000) dollars of stock, held, one- 
half by Hartmann, Cohill and Evans, and one-half by Masters, Kin¬ 
near and Andrews, was cancelled by them and Twenty-five thousand 
(25,000) dollars of stock was issued, one-half to each group of three. 
This last issue has been ordered by the court to be cancelled and has 
been delivered to the receiver for that purpose. Nothing further is 
directed to be done except that the assets arc not to be used for the 
stockholders. If the One thousand (1,000) dollars of stock is to be 
regarded as having been re-issued, the impasse persists for which the 
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Court of Appeals directed the appointment of a receiver and the col¬ 
lection and preservation of the assets. The consent of the stock¬ 
holders is, in your receiver's opinion, impossible to he obtained at this 
time to any plan of reorganization of the company. If the com¬ 
pany is to be regarded as having no stock outstanding with no one 
entitled to any of its stock, then the reorganization of a stock com¬ 
pany without stockholders would seem to be impossible except by sale 
of its stock, which your receiver believes may not be authorized. 

The persons holding obligations of the company and whose con¬ 
sent. may also be necessary to the re-organization of the company, are, 
mainly, its policy holders. The plaintiffs assert, as your! receiver 
understands, that the funds belong to the Royal Life as subh funds 
are usually held by a life insurance company, that is, primarily for 
the fulfillment of its obligations to its policy holders and when those 
% are satisfied, for the stockholders. They say that plaintiffs 
21 and Evans own personally one-half of the stock, \thile the 
other half is held b.v Andrews, Kinnear and Masters in trust 
for the policy holders of the Modern Workmen. They say this trust 
arises from the fact that the assets of the Modern Workmen trans¬ 
ferred to the Koval Life were a trust fund which had beeii created 

V 

bv and was held for, the members of the Modern Workmen which 
was a non-stock, mutual, insurance company; that there, was no 
consideration or reason for the issuance of one-half of the stock of the 
Koval Life to Andrews, Kinnear and Masters, except the transfer of 
these Modern Workmen assets to the Royal Life and that, therefore, 
the same trust attaches to the stock received by Andrews, [Kinnear 
and Masters for the transfer of the trust assets which theretofore at¬ 
tached to the assets themselves. 

Masters and Kinnear also assert the trust nature of the assets 
held for the Modern Workmen and tlicv further sav that plaintiffs 
and Evans had knowledge of this trust and dealt with them with 


notice thereof, and , therefore, whatever interest the Koval line took 
was necessarily subject to that trust. They say, in their answer to 


this bill, that 

“Tlie assets were to be used and were used, in pari, in pudding 
up the Royal Life Insurance Company, as it was though ij that it 
would be of mutual benefit to the policy holders of both thojModern 
Workmen of the World and the Roval Life Insurance*Co."i 

%0 ” I 


and 

“It was never intended or supposed that the stockholder.^ of the 
Royal Life Insurance Co. would have any interest as individuals, 
in the assets of the Modern Workmen of the World, which wore 
turned over in pursuance of said agreement. At the time,j no one 
ever dreamed, certainly not respondents, that the holders! of the 
$1,000 of stock in the Royal Life Insurance Co. would be thej owners 
of $42,000 of assets belonging to the Modern Workmen of the! World, 
which were turned over to the Roval Life Insurance Co.' ? 

I 

22 Answer, paragraph 4. 
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“Respondents admit that the Modern Workmen of the World 
was a fraternal organization, without capital stock, and they ad¬ 
mit that all the assets of the Modern Workmen of the World was 
the property of the policy holders of the said association. And 
they aver that because of this fact, as alleged in tlie hill, that tin- 
assets of the Modern Workmen of the World, could not have been, 
and were not, transferred to the Royal Life Insurance Company, 
to he appropriated or divided between the stockholders of the latter 
institution. And they aver that the Royal Life Insurance Company 
having ceased doing business, entirely, such of the assigned assets 
as remain after satisfying all just claims against the Royal Life In¬ 
surance Company, are still impressed with a trust and belong to Ha- 
policy holders of the Modern Workmen of the World. 7 ' Answer, 
paragraph (>. 

In other words, tlu- proposition of the defendants. Masters and 
Kinnear, amounts to this, that there is a resulting trust to the policy 
holders of the Modern Workmen and that Masters and Kinnear. 
having possession of these funds, undertook to retransfer them to 
the Modern Workmen of the World and later to a new entity created 
by or for these persons, namely, the Modern Workmen of the World 
Society. 

The Court of Appeals said that Masters and Kinnear 

“* * * had no right, without the authorization of the Royal 

Insurance Co. to take the assets formerly assigned by the Modern 
Workmen of the World and hold the same for the Modern Workmen 
of tlie World as they professed to do. They had come into posses¬ 
sion of these assets as directors and officers of the Royal Insurance 
Company. The Modern Workmen of the World had accepted the 
transfer, and it had retired from business. They were self-con¬ 
stituted trustees of the supposed interest of the Modern Workmen 
of the World.’’ 

The Court of Appeals further said: 

“The certificate holders of the Modern Workmen of the World 
having accepted the liability of the Royal Insurance Company were 
not necessary parties to this proceeding. They had acquiesced 
in the transfer, accepted the liability of the insurance com- 
pany, made payments of premiums to it. and received bene¬ 
fits therefrom. Their interests, whatever they may be. or 
as they may accrue, are to be protected by the Royal Insurance 
Company. * * * 

The assets of the Royal Insurance Company, including those 
received from the Modern Workmen of the World are to be con¬ 
served and used for the benefit of the policy holders of the Royal 
Insurance Company and the Modern Workmen of the World, who 
have accepted the liability of the Royal Insurance Company, and 
not for that of the stockholders of the Royal Insurance Company. 
They are in the nature of a trust for the benefit of the certificate 
holders in that company. 77 

Petitioners, Hartmann and Cohill, said in their bill: 

“Petitioners further aver and say that the only persons now hold¬ 
ing certificates or policies in the defendant Royal Life Insurance 
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Company, are a few of the remaining certificate holders who were 
original certificate holders in The Modern Workmen of the World/’ 
All of the defendants, in their answers, admit this allegation. 
There are, therefore, no policy holders, except “The Modern Work¬ 
men of the World who have accepted the liability of the Royal In¬ 
surance Company." As to the identity of these persons, j your re¬ 
ceiver shows: Paragraph S of the bill says, and the answers all 
admit that, 

“those live at a distance and have not heard of the litigation in¬ 
volving the company, or at least have continued their jmember- 
ship in the company so far as your Petitioners know/ 7 


The Modern Workmen of the World Society, a Delaware! corpora¬ 
tion, asked permission of and was refused by, this court, j leave to 
file its petition of intervention in which it claimed these assets on 
the ground that some of these persons were its members.! Subse¬ 
quently, a motion has been filed in this cause in the name of 
numerous persons claiming to be these persons, and asking- 
24 leave to intervene as claimants of these assets. Thiis motion 
has not been heard. Your receiver believes that jsome or 
all of them mav have been members of The Modern Workmen of 

ft* 

the World and may have riders of the Royal Life Insurance Corn- 
pan v and mav have been of the class described bv the Court of 
Appeals for whose benefit the assets are to be conserved and used; 
but whether they were or were not when the bill was tiled or how 
they claim to be such at the present time is not disclosed jin their 
petition. The records of such persons have not been delivered to 
the receiver by the defendants. Masters and Kinnoar. 

Xo duty having been given to the receiver by this court as to 
the reorganization and management of the company’s affairs, he 
has not presumed to act in that regard, lie suggests to the court, 
however, that the Court of Appeals may have intended the affairs 
of the company to be reorganized, that is, its business, i\k distin¬ 
guished from its reorganization as a corporation. 

4. Your receiver joins in the request for early action and asks 
for instruction as to his duties in the premises. Your ;rccciver 
shows that the motion referred to in this paragraph is that 


“an election be held by the plaintiffs under the supervision of the 
court, that the Royal Life Insurance Company be re-organised, and 
that the receiver be directed to turn over to the plaintiffs j the net 
amount collected by him as receiver in the above cause/' | 


Your receiver believes this mav not be granted for these reasons: 


First. The matter is not properly the subject of a| motion 
2o and this was held by Justice Gould upon the hearing thereon. 

The motion should be denied by order to be passed in the 
cause, though probably without prejudice to the subject of jt being 
considered on petition. 

Second. Plaintiffs claim as holders of one-half of its stoclf. The 
bill of petitioners, Hartmann and Cohill, asserts that Masters, Kin- 
near and Andrews hold the other half as trustees for the Modern 
Workmen of the World policy holders. The election may; not be 
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held by one-half of the stockholders. The receiver is in doubt as to 
whether there are any stockholders. As above shown, no certificates 
of stock are outstanding. 

Third. The plaintiffs are not entitled to the funds. The Court of 
Appeals has said that the assets are to be conserved and used for the 
benefit of the policy holders and not for the benefit of the stock¬ 
holders. 

Fourth. An election by stockholders, assuming the One thousand 
(1.000) dollars’ of stock to be re-issued, brings about the impasse for 
which the interposition of the court was asked and the receiver was 
appointed. 

Fifth. Without the consent of all of the stockholders and persons 
holding its obligations, the corporation may not be reorganized. 

”>. Your receiver has no knowledge of the contract for services 
mentioned in paragraph 5 of the petition and the motion relating 
thereto and referred to in paragraph 4. except as contained in said 
petition and motion. He makes the following suggestions as to 
granting of the second prayer of the petition covering said contract: 

First. The matter is not the subject of a motion and the 
2<> motion may not properly be considered as a part of the peti¬ 
tion. 

Second. The affidavit of petitioners, Hartmann and Cohill, filed 
with the motion in relation to fees of their counsel says: 

“Deponents say they stipulated and agreed with their counsel, W. 
(Jwynn Gardiner that they and the other plaintiff Frank T. Evans, 
when they employed him to institute this suit, now known as Hart¬ 
mann vs. Masters, Equity No. 30.946, to pay him a sum equal to 
20 r / ( of any amount recovered by him in this suit and that as a re¬ 
sult of that agreement lie has not been paid one cent on account of 
fees for services rendered in this case, extending from the time of 
filing the suit, to wit, April 3d. 1912, up to and including the filing 
of this affidavit. v 

Your petitioner is not concerned with what may be paid to peti¬ 
tioners or counsel out of anv funds which may belong to them. He 
again calls to the attention of the court that the Court of Appeals 
has said that the funds in his hands are to be conserved and used for 
the benefit of the policy holders and not for the benefit of the stock¬ 
holders. 

Third. The contract has not been shown to the receiver. The 
petition and affidavit show it purports to be a personal agreement 
between petitioners and their counsel which may or may not be 
valid as between them, but that said contract, as stated, does not pur¬ 
port to amount to a claim upon any funds in the hands of the receiver 
nor against the receiver, the Royal Life Insurance Company. The 
Modern Workmen of the World, nor any other defendant or party. 

Fourth. The said affidavit shows the contract for fees to be be¬ 
tween Hartmann and Cohill, of the one part., and their counsel. 

the other part and for “a sum equal to 20%," etc., which 
27 negatives the existence of a lien. The petition shows it to 
be a eontract between petitioners, Hartmann. Cohill and 
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Evans, of the one part and their counsel, of the other part, and that 
under it suit was brought against said Evans. 

6. Your receiver says that the allowance of One thousand (1,000) 
dollars was on account of services as the order recites. It is without 
prejudice to the value of the services then rendered or the amount 
of future or final allowance. 

7. For the reasons hereinbefore recited, the receiver objects to the 
consideration of the matters of the motions as being incorporated in 
said petition or the granting thereof and insists that they be over¬ 
ruled. The third “motion” evidently referred to by the petition was 
really an objection to an allowance of payment to the receiver on 
account of services and was settled by the order of court above re¬ 
ferred to and also referred to in paragraph 6 of the petition. 

As to the third prayer of the petition, your receiver recognizes the 
right of the court to determine at any time and in the manner 
prayed, the fees to be paid to the receiver for the services of bimself 
and counsel. 

H. WINSHIP WHEATLEY, 

Receiver. 

WM. HENRY WHITE. 

Attorney for Receiver. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing answer 
28 by me subscribed and know the contents thereof arid that 
the matters and things therein contained are true as J verily 
believe. I 

H. WINSHIP WHEATLEY. 

Subscribed and sworn to before me this 27th day of December, 
A. D., 1917. 

[seal.] M. E. WHEATLEY, 

Notary Public. 

Answer of Samuel J. Masters and John B. Kinnear to Petition. 

Filed February 28, 1918. ' 

* * * * * * sfc j 

Answering said petition your respondents say: 

1st. That they admit the allegations contained in the first para¬ 
graph of said petition. 

2nd. Answering said second paragraph they admit by the de¬ 
cisions of the Court of Appeals it was directed that a receiyer be 
appointed to collect the funds, and to take up the question of the 
reorganization of the Royal Life Insurance Company. That said 
Court of Appeals did not- order affirmatively the reorganization of 

3—3362a 
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the Royal Life Insurance Company hut left it to he determined by 
this court upon the report of the receiver. 

3rd. Respondents admit the allegations contained in the third 
paragraph of said petition in so far as it states the amount in the 
liands of the receiver, but they deny that the Royal Life Insurance 
Company can bo reorganized, and say that the mere fact that the 
$25,000.00 may he deposited as required for a reorganization 
20 of this character is not sufficient under the circumstances, and 
is now useless to attempt to reorganize said Royal Life In¬ 
surance Company. That said company has not been in existence 
for years, and that upon information and belief they say its charter 
is void, and there are now no policy holders of said Royal Life In¬ 
surance Company and consequently no one could be possibly bene¬ 
fited in any way by the reorganization; that all the policy holders 
of the Modern Workmen of the World that became members of the 
Royal Life Insurance Company became again members of the 
Modern Workmen of the World at the time the Roval Life Insurance 
Company ceased to do business, and the said Modern Workmen of 
tlie World continued to do business up to September, 1913, when 
all the policy holders that were originally transferred to the Royal 
Life Insurance Company, and all the assets of said company, and all 
the members originally of the Modern Workmen of the World, 
became members of the Modern Workmen of the World Society, 
an existing corporation and which adopted the then liability of 
the Royal Life Insurance Company and the Modern Workmen of 
the World carried on the business and protected the said policy 
holders and list'd its assets and moneys for the benefit of said policy 
holders, those entitled to receive benefit by reason of their member¬ 
ship and that all this was done under an agreement between the 
Modern Workmen of the World and the Modern Workmen of the 
World Society; that the assets received by the Modern Workmen 
of the World at the declination of the Royal Life Insurance 
Company should be used by the Modern Workmen of the World 
Society for the benefit of said policy holders subject how- 
30 ever to any decrees that might be made in this cause. That 
said Modern Workmen of the World Society is now an exist¬ 
ing corporation and has protected the policy holders of the said 
Royal Life Insurance Company and the Modern Workmen of the 
World and is authorized to do business in Delaware and Marvland, 
and has been doing the business of protecting the original poliev 
holders of said companies and in law and equity should be entitled 
to receive the assets in the hands of the receiver in order that the 
decision of the Court of Appeals may be properly carried out, and 
said assets held and used for the benefit of the policy holders entitled 
thereto. Respondents further say that said sum of $34,000.00 or 
$25,000.00 thereof could not be used as a capital stock for anv in¬ 
surance company. If the $25,000.00 of the trust fund was taken 
from the policy holders to whom the Court of Appeals says the prop¬ 
erty belongs, for the purpose of creating the capital stock of the 
new company, to be known as the Royal Life Insurance Company, 
it would in no way benefit the policy holders which originally were 
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the policy holders of the Modern Workmen of the World, and that 
the Supreme Court of the District of Columbia in a proceeding 
brought by the Koval Life Insurance Company has already decided 
that said trust fund cannot lie used as a part of the capital Stock of 
said company in order to do business under the laws of the District 
of Columbia. Respondents further say that an attempt at the pres¬ 
ent time to organize the Royal Life Insurance Company would be 
merely a creation of a new company without any policy holders ex¬ 
cept such new ones who would become policy holders and that there 
would accrue to them a benefit which the Court of Appeals intended 
by its several decisions to be the benefit to the policy holders 

31 of the Modern Workmen of the World and the Royal Life 
Insurance Company if there were any members of the Royal 

Life Insurance Company. Respondents further say that a great 
number of the policy holders entitled by the decisions of the Court 
of Appeals have by a petition to intervene come into this corirt and 
now ask the court leave to intervene in order that their rights in said 
fund be protected. The respondents further say that they claim 
no right, title or interest in said fund and never did have any right, 
title or interest, but that whatever comes under them should be for 
the benefit of the policy holders mentioned aforesaid. 

4th. In answering the fourth paragraph of said petition respond¬ 
ents say that petitioners, plaintiff in this cause arc not interested in 
the reorganization of the Royal Life Insurance Company or its 
resumption of business because they say that said petitioners have 
no interest therein except as hereinafter stated. That the said 
$2o,000.00 capital stock of the Royal Life Insurance Company is in 
the hands of the receiver and by order or decree of this court he is 
ordered to cancel same. That plaintiffs and your respondents 
equally own the whole capital stock of the Royal Life Insurance 
Company and each hold fifty per cent thereof; that if the capital 
stock of the Royal Life Insurance Company is to be reissued jit then 
belongs one-lmlf to the plaintiffs and one-half to the respondents 
and that plaintiffs and respondents would be in the same position 
so far as carrying on the business of the Royal Life Insurance Com¬ 
pany is concerned a< they were when plaintiffs originally attempted 
to make way with the assets of the Royal Life Insurance 

32 Company and attempted also to have an equitable division 
between the plaintiffs and defendants, and respondents ob¬ 
jected thereto. That respondents 7 title to one-half interest jin the 
capital stock cf the Royal Life Insurance Company is merely | a legal 
title and they have an equitable title for the benefit of the: policy 
holders of the Modem Workmen of the World and also such; policy 
holders of the Modern Workmen of the World as are now policy 
holders of the Modern Workmen of the World Society, arid that 
should a'reorganization take place the equitable title to the ope-half 
of the stock of the Royal Life Insurance Company would be! in the 
Modern Workmen of the World Society, the said Modern Workmen 
of the World having conveyed their right, title and interest! to the 
Modern Workmen of the World Society. Respondents further say 
that it would be utterly impossible for the Royal Life Insurance 
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Company to do business when one-half of the stock belongs to plain¬ 
tiffs and the other half to the respondents, and without any policy 
holders whatever, and that such reorganization would be contrary 
to the intention of the Court of Appeals, as the Court of Appeals 
said that the assets which are now in the hands of the receiver were 
a trust fund fqr the benefit of the policy holders of the Koval Life 
Insurance Company and the Modern Workmen of the World and 
not for stockholders. 

oth. Answering the fifth paragraph of said petition your respond¬ 
ents say that said attorney for plaintiffs is not interested in said 
trust fund and has no right to compensation out of said fund; that 
the original bill filed in this cause was filed for the purpose of 
dividing up the trust fund between the plaintiffs and defend- 

33 ants, and that afterwards plaintiffs knowing that that could 
not be done, amendod the bill in this regard and asked the 

court to direct the reorganization of the Royal Life Insurance Com¬ 
pany but the decision of the Court of Appeals was that the property 
or trust fund was for the benefit of the policy holders and did not 
belong to the stockholders, and plaintiffs also admitted that by virtue 
of the amendment made by them and plaintiffs admitted that in 
part of their bill filed by them. That the alleged contract men¬ 
tioned in the fifth paragraph of said petition was a contract made 
by the plaintiffs with the attorney that in case they recovered the 
fund that said attorney was to he paid 20 per cent. That no rc- 
coverv has been made but bv reason of the fact that the court ex- 
presslv decided that the assets in the hands of the receiver do not 
belong to the plaintiff, and said attorney for plaintiff has no right, 
title or interest in any part of said fund, nor would the court bo 
warranted in giving to the attorney the 20 % of said fund in the 
stock of the Royal Life Insurance Company. That said assets are 
a trust fund and cannot be diverted, transferred or affected by the 
payment of 20% and that the attorney for plaintiffs has not realized 
said trust fund and respondents know nothin'! about the said agree¬ 
ment between the said attorney and plaintiffs and say that it is no 
part of this case. That said fund never having been realized as 
provided under said agreement said attorney for said plaintiffs has 
no interest therein and that if there was a company capable of taking 
said fund said corporation would be liable from its own assets but 
would have no authority to use this trust fund to pay a personal 
debt in the wav of anv attornev's fee incurred bv the plain- 

34 tiffs. 

6th. Respondents admit that after hearing in this cause 
there was appointed a receiver and an attorney for the receiver who 
are in'no wav'connected with this cause. Respondents say that said 
receiver has petitioned for himself and attorney the allowance of a 
fee, and an advance of the final settlement of the case there has 
been advanced the sum of $500.00 each to said receiver and 
attorney, and that said payments are not opposed by said 
respondents but are opposed by your petitioners and the court 
was about to make ah order requiring said' question to’be deter* 
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. mined by final hearing when counsel representing petitioners con¬ 
sented that $1000.00 might be paid over to receiver to be divided in 
such manner between the receiver and his attorney as they might 
be advised. And respondents pray that the petition filed by the 
Modern Workmen of the World and the Modern Workmen of the 
World Society in this cause to intervene may be taken as part of 
this answer and read fully to the court as if set out herein, and 
respondents claim no interest for themselves in this cause but in¬ 
terest for the persons represented in said petition, and they say that 
said persons are not only interested in said assets as policy holders 
but they arc interested as policy holders of the Modern Workmen 
of the World and Modern Workmen of the World Societjy in one- 
half of the stock of the Koval Life Insurance Company should 
same be reorganized. 

Kespondents not having before them the affidavits and pleadings 
mentioned heretofore in this case they cannot answer the seventh 
paragraph of said petition, except in this that if said matters set up 
any matter other than contained in said petition the same 

35 should 1)0 denied, and if said matters aforesaid set up facts 
other than admitted here by respondents same aije denied. 

Kespondents further say that petitioners are not entitled to the relief 
prayed for in said petition or any part thereof: that said Koval Life 
Insurance Company cannot be reorganized and that this court has 
tro jurisdiction to fix the fees for the attorney for plaintiffs; and that 
nothing has been realized on plaintiff's contract between the plain¬ 
tiffs and attorney; and if there is a contract to be compensated' it 
should be paid by the plaintiffs and not out of the trust funds. 

Respondents further say that there was an accounting had of the 
assets of the Royal Life Insurance Company received by the Modern 
Workmen of the World since Jan. 31st. 1912, and also a statement 
of distribution made by the Modern Workmen of the World on 
account of the Royal Life Insurance Company since that date, and 
said time being one year after the Modern Workmen of the World 
took over the business of the Royal Life Insurance Company; that 
pursuant to decree accounting was had and the Auditor reported in 
bis report dated March 31st. 1913 and filed on the 3rd day of July, 
1913. that the assets of the Royal Life Insurance Company on Jan. 
31st. 1912 other than what had been received from the Modern 
Workmen of the World were $5118.06 and that there had been 
properlv distributed on account of the Royal Life Insurapce Com¬ 
pany since Jan. 31st. 1912 down to the 31st day of Jan., 1913, the 
sum of $3482.76 more than the receipts. That this excels of dis¬ 
bursements over receipts came out of the assets of the Modern Work¬ 
men’ bf the'World and that said Modem Workmen of the World are 
entitled to receive said sum of $3482.77 with interest from 

36 the 31st day of .Tan. 1913 and that no one anvwhere has 
disputed the claim, and that the receiver should he ordered 

to make payment thereon. That this monev was paid by the Modern 
Workmen of the World through respondents and that respondents 
had no interest in this payment or derived any benefit therefrom, 

I 
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and that it was paid out for the benefit of the Royal Life Insurance 
Company and the deceased policy holders thereof, as shown in the 
Auditor's Report dated March 31st. 1913; that before said fund is 
paid over to anyone as a trust fund this sum should be paid to the 
Modern Workmen of the World or its proper representatives, and 
constitute a valid and legitimate claim against the fund in the hands 
of the receiver. 

That respondent. Samuel -T. Masters, is not connected with or has 
any relationship with the Modem Workmen of the World Society 
and that he has never been connected with it as an officer or in 
any other capacity whatsoever from its organization or any time 
since that ime. 

Having fully answered your respondents prav that the Court will 
make such disposition of the trust fund in the hands of the receiver 
as mav l>c right and proper in behalf of the persons entitled thereto. 

SAMUEL .T. MASTERS. 
JOHN R. KINNEAR. 

DANIEL W. BAKER, 

Attorney for Respondents. 


District of Columbia, ss : 

Samuel J. Masters and John B. Kinnear being first duly sworn 
depose and sav that, they have read over the above answer 
37 by them subscribed and know the contents thereof; that the 
matters and things therein stated of their own personal 
knowledge are true, and those things stated on information and 
belief thev believe to be true. 

SAMUEL .T. MASTERS. 
JOHN B. KINNEAR. 


Subscribed and sworn to before me this 
fsKAI..] 


2b" dav of February, 1018. 
S. A. TERRY, 

X of ary Public. I). C. 


Petition for Counsel Fee and Election of Officers. 

Filed April lb. 1918. 


* 


1. Your petitioners respectfully represent to this honorable Court 
that they are the plaintiff’s in the above entitled cause, having insti¬ 
tuted the suit in April of 1912. 

2. That since the date said suit was instituted, various proceedings 
have been had thereon, all of which will appear from the record in 
this cause, and by two decisions of the Court of Appeals it was di¬ 
rected that a receiver lie appointed to collect the funds from the 
defendants and reorganize the Royal Life Insurance Company. 

3. 'Your petitioners further say that the receiver has collected the 
funds amounting to something over Thirty-four Thousand Dollars 
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($34,000.00), and now holds the same in first trust notes and bonds 
of the seccttid issue of the Liberty Loan, all of which security 

38 will be acceptable by the Insurance Commissioner of the 
District of Columbia, as complying with the law, which re¬ 
quires $25,000.00 for the organization of a company of this char¬ 
acter, and that, therefore there is nothing to prevent the organiza¬ 
tion of said company at this time. 

4. Petitioners further aver and say that it is to the advantage 
of your petitioners that the re-organization be had at an early date 
in order that the company may proceed with its business and pe¬ 
titioners say that they file this petition in connection with the 
motions which were filed in this cause seeking to accomplish the 
same thing; that the said motions, affidavits and pleadings attached 
thereto are hereby made a part of this petition and prayed to be 
read and considered as a part thereof as fully as if set forth in detail 
herein, as well as all of the pleadings, papers, records and files in this 
cause so that the Court may have the whole record before it. this 
petition being filed at the suggestion of the Court that it; would be 
better practice to have the matter brought before the Court by wav 
of petition instead of by motion. 

5. Petitioners further say that they had a contract with (heir attor¬ 
ney to be paid him for compensation of services in said catise, a sum 
of 20% of the amount recovered and they ask that said Contract be 
affirmed bv the Court and paid to him. Petitioners say; however, 
that they are advised by their counsel that if a prompt order is 
entered in the cause, reorganizing the Royal Life Insurance Com¬ 
pany in a manner so that it may be conducted in a proper manner 

and thereunder proceedings to conduct its business in due 

39 course, that he would he willing to take said fee in the stock 
of the company, or at least, a large portion thereof. 

G. Petitioners further aver and sav that the Judge who heard the 
original case in the al>ove entitled cause, in entering a decree on the 
mandate of the Court of Appeals, selected an attorney who was not 
in anywise connected with said cause as a receiver and he, without 
notice to the petitioners or to their counsel, had an attorney ap¬ 
pointed to represent him. The receiver and his attorney have made 
several requests to the Court for an allowance on account, which 
said petitions have been opposed by your petitioners through their 
counsel, in which they have been successful, but that, at the last 
hearing before Mr. Justice Ilitz. he suggested that he would make an 
allowance of Five Hundred Dollars ($500) each to the receiver and 
his counsel. This was opposed by your petitioners through their 
counsel upon the ground that the matters and things to be disposed 
of by the receiver had now been concluded or so near so that the 
whole matter should be continued until such time as they were con¬ 
cluded and then referred to the Auditor in order to ascertain the 
facts with reference thereto and the value of their services, if they 
were of any value. Thereupon, the Judge hearing said cause said he 
would refer the whole thing to the Equity Court to heajr and de¬ 
termine this question as well as the motions of your petitioners to 
hear and determine the amount due their counsel and the reorganiza¬ 
tion of the company. That thereafter, your petitioner^, through 
their counsel, consented that a Thousand Dollars ($1000) might be 
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paid over to the receiver, to be divided in such a manner between 
the receiver and his attorney as they might be advised. 

40 7. And Petitioners pray that the motions heretofore made, 
as well as the affidavits and pleadings in connection thereto 

he made a part of this petition bv reference thereto, as fully as if 
set forth in detail herein, and are filed herewith as exhibit No. 2. 
Therefore premises considered petitioners pray: 

1. That an order may be passed herein authorizing and directing 
the reorganization of the Royal Life Insurance Company in accord¬ 
ance with the opinion of ihe Court of Appeals had herein. 

2. That such order may be passed in this cause, setting aside and 
decreeing a fee in favor of plaintiff's counsel as is found to be in 
accordance with the contract, all as may be deemed by the Court to 
be proper from all the facts in the case. 

3. That an order may be passed herein referring this cause to the 
Auditor of this Court to determine the fees to be paid to the receiver 
and his counsel as may be found to be just and proper. 

4. And for such other and further relief as to the Court may seem 
just, and proper. 

CHAS. A. HARTMANN. 
BION ir. COHILL. 

FRANK T. EVANS’. 

\V. GWYNN GARDINER. 

Att’y for Petitioners. 

We. Charles A. Hartmann, Bion II. Cohill and Frank T. Evans, 
being first duly sworn on oath depose and say that we have 

41 read the above petition by us subscribed and know the con¬ 
tents thereof; that the matters and things therein contained 

are of my own knowledge true, and those upon information and 
belief I Indieve to be true. 

CHAS. A. HARTMANN. 
BION II. COHILL. 

FRANK T. EVANS'. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 6th day of December, A. D. 1917. 

[seal.] F. C. LEE, 

Notary Public. 

Motion to Require Attendance of J. R. Kinnear. 

Filed March 14, 1919. 

******* 

Come now the plaintiffs in the above entitled cause by their 
counsel of record and pray the Court to require the attendance in 
Court of J. B. Kinnear, one of the defendants in the said above en¬ 
titled cause for the purpose of examining the said Kinnear as to cer¬ 
tain admissions made bv him in Court during the argument of said 
cause but which were not then made a part of the record. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 
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42 To Mr. J. K. M. Norton, 

Attorney for J. B. Kinnear: 

Take notice that I shall on Monday next, March 17th, at; Ten 
O’clock, A. M., ask the Court., Judge Hitz presiding, to examine the 
said Kinnear in his Court under oath involving the subject matter 
of the above motion. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

j 

To Messrs. J. K. M. Norton and J. B. Kinnear: 

! 

You will please produce your client, J. B. Kinnear, in Equity 
Court No. 1 before Mr. Justice Hitz presiding, Monday next, March 
17th, at Ten O’clock, A. M., for the purpose of examining him on 
the subject of the above motion. j 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 


Decree. 

Filed January 7, 1920. 

I 

* * * £ * 3(C a)e 

I 

This cause coming on to be heard upon the various motions! peti¬ 
tions and answers, the receiver’s twelfth and thirteenth reports and 
the other pleadings and proceedings filed and had herein sinCe No¬ 
vember 6th, 1917; and the cause having been argued by counsel for 
the parties and the receiver, and duly submitted to and considered 
by the Court, it is, thereupon, this 6th day of January 1920, 
43 adjudged, ordered and decreed as follows: 

1. That leave is refused to the filing of the petitions of 
Akers and Others and Mary H. Grunden and Others, but without 

• m •J 'I 

prejudice to any rights said petitioners may have, or to their rights 
hereafter to petition in this cause, if their interests so require. 

2. All motions, petitions and other applications seeking reorgan¬ 
ization of the Royal Life Insurance Company are denied, the Court 
having found that such reorganization is neither necessary nor prac¬ 
ticable. 

3. That the sum of $3,500 is allowed to W. Gwynn Gardinerl Esq., 
attorney for Hartmann and Others as compensation for his services 
in creating and safeguarding the fund now held by the Receiver. 

4. That the sum of $600 each be allowed to the Receiver and his 
attorney, in addition to the allowance heretofore made to thetn, the 
present allowance to be in full compensation of all their services in 
this cause. 

5. The receiver is further authorized and directed as follows: 

(a) To pay out of the funds in his hands, the clerk’s costs pf this 

cause due and unpaid to the date of, and including‘this order and 
the filing of the report hereinafter required and the order thereon. 


4—3362a 
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(/;) To ]>ay put of.the said funds all expenses heretofore author¬ 
ized or approved by the Court and the premium on his bond as rc- 
eeiver for the current year. 

(c) To cancel all of the certificates of the capital stock of the 
Royal Life Insurance Company now in his hands and referred to 
in his reports and to deliver the same to the clerk of this 
44 court. 

(d) To deliver to the clerk of the court all moneys, bonds, 
notes and other evidences of indebtedness and all books, records, pa¬ 
pers and other things in his hands as receiver. 

Upon complying with this decree and filing vouchers for pay¬ 
ments made, the Receiver shall be. and hereby is, discharged. 

6. This cause is hereby referred to tbe auditor of the court under 
the following findings and instructions: 

(a) The court finds that the Royal Life Insurance Company dis¬ 
continued its business on February 19. 1912, and failed to perform 
its contracts of insurance with its policy-holders after that date. 

( b) The auditor will state an account showing the liability of 
the Royal Life Insurance Company at the time of filing his report, 
to each and the total to all of its policy-holders, whose policies were 
in full force and effect on February 19. 1912. including the policy¬ 
holders of the Modern Workmen of the World who accepted the lia¬ 
bility of the Royal Life Insurance Company. The status, claim and 
right of each such policy-holder shall he settled and stated in ac¬ 
cordance with the practice in cases of failed and dissolved insurance 
corporations. 

{<•) The auditor will show in said account, where ascertainable, 
the names of these policy-holders who are living and of those persons 
entitled to the amounts owing on the policies of those who are dead; 
and he will show why they arc so entitled, whether under the terms 
of the policy, by assignment, by subrogation, or as next of 
4”> kin or otherwise. 

( d ) The auditor will give such notice of the proceedings 
before him as he deems adequate, by publication in such paper or pa¬ 
pers and for such period not less than thirty days as the auditor may 
deem best; and each party hereto is directed to give to the auditor 
all pertinent information in his possession or knowledge. The audi¬ 
tor will take such testimony as may be necessary and will report his 
findings and make his recommendations to the court with all con¬ 
venient speed, together with the testimony taken before him. 

(e) The auditor will report the balance to be left from the funds 
after deducting court costs, the costs of this reference and other ex¬ 
penses and expenditures authorized bv this and prior orders of the 
court, lie will state the distribution of the balance among the claims 
allowed by him under the policies of the Royal Life Insurance Com¬ 
pany. 

7. All motions and petitions inconsistent with the provisions of 
this order are severally denied and each such motion and petition 
is, to that extent, dismissed. 
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8. This cause is retained for such further proceedings as may he 
necessary to give full effect to this order. 

Bv the Court: 

WILLIAM HITZ, 

Justice. 

I 

From so much of the above decree as directs the Auditor to dis¬ 
tribute this fund to the former policy holders of the Koval 

46 Life Insurance Company and the Modern Workmen of the 
World, and such further portions of said decree as dismisses 

•the petitions and motions filed by plaintiff since the last appeal in this 
case was had and upon which this decree is founded, all as Contained 
in paragraph two six (6) and sections A, B, C. D and E thereunder 
and paragraph seven (7) of the decree the plaintiffs pray an appeal 
in open Court, and the penalty of the cost bond on such appeal is 
hereby fixed at the sum of one hundred dollars ($100), Or in lieu 
thereof a deposit of fifty dollars ($50) in cash in the Registry of 
the Court. 

Bv the Court: 

WILLIAM HITjZ, 

Justice. 

Jan’v 6th, 1920. 

Memorandum. 

January 15, 1920.—Appeal bond approved and filed. 

Fifteenth Report of Receiver. 

Filed January 16, 1920. 

* * * * He * : * 

Your receiver, II. Winship Wheatley, respectfully reports to the 
Court as follows: 

1. In obedience t<> the decree of court dated January 6, 1920, he 
has paid to W. Gwynn Gardiner, the sum of Thirtyjfive hun- 

47 <lred (3500) dollars, Twenty-five hundred (2500) dollars in 
cash, and one thousand (1-000) dollars in Victory Loan Bonds 

and has paid to himself and William Henry White, his attorney, the 
sum of Six hundred (000) dollars each, in cash, and has paid to the 
Clerk's office for costs, the sum of Fifteen (15) Dollars, and fias made 
other expenditures heretofore authorized or approved by the court, 
and a premium on his bond as receiver, for the current year, and the 
costs and expenses of packing and delivering to the Clerk of the 
Court the books, records and papers and other things of the Royal 
Life Insurance Company in his hands as receiver, and has delivered 
the same to the Clerk of the Court. An itemized statemetit of the 
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receipts and expenditures since his 13th report, with the balance on 
hand, follows: 


Balance shown by check book June, 1918. $4,407.42 

Receipts. 

1918 

June 21. Interest on deposit. $7.23 

August 1. Interest on deposit. 10.85 

September 1. “ “ “ 10.68 

Int. for Sept, on deposit. ... 10.31 

Dec. “ on deposit. 5.84 

Nov. 26. Deposit liberty bond coupons. 540.00 

- 584.91 

Carried forward.. $4,992.33 

1918 Brought forward. $4,992.33 

Nov. 26. Interest on deposit. $1.15 

Interest on deposit. 2.96 

“ “ “ 2.96 

“ “ “ 2.75 

Mav, 1919. Interest on liberty bonds. .. 590.50 

April interest on deposit... 2.80 

Offutt note. 3,038.67 

May interest. 2.63 

Interest on deposit. 10.35 

“ “ “ 2.96 

“ “ “ 9.37 

“ 9.37 

1919 “ “ “ . 9.37 

Interest on deposit. 9.37 

48 Nov. 15. Liberty bond coupons. 593.18 

Interest on deposit. 9.88 

“ “ “ 10.76 

Cou])ons on victory bonds.. 27.16 

- 4,336.19 

Total Receipts . $9,328.52 

1918 Expenditures. 

June 17. Union Savings Bank, for rent. 7.50 

July 15. Union Savings Bank, rent... 7.50 

July 15. H. L. Davis, Auditor, fee, re¬ 
port 73d Rule. 10.00 

Aug. 14. U. S. Fidelity & Guaranty 

Co., for bond. 200.00 

Aug. 19. Union Savings Bank,for rent. 7.50 

Sept. 10. Union Savings Bank,for rent. 7.50 

Oct. 4. William Henry White, fee.. 500.00 

Oct. 4. H. Winship Wheatley, fee.. 500.00 
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Oct. 1918. Liberty bonds. 1,100.00 

Oct. 1918. Liberty bonds. 1,200.00 

Oct. 18. Liberty bonds. 200.00 

Oct. 21. Union Savings Bank, rent. . 7.50 

Dee. 2. Union Savings Bank, rent, 

Nov. 7.50 

Dee. 17. Union Savings Bank, rent 

for Dee. 7.50 

Jan. 20, 1919. Union Savings Bank, rent 

for Jan. 7.50 

Feb. 17, 1919. Union Savings Bank, rent 

for Feb. 7.50 

March 17. Union Savings Bank, rent.. 7.50 

April 14. “ “ “ “ .. 7.50 

May 15. Liberty bonds . 000.00 

Mav 15. Libertv bonds . 400.00 

May 27. Union Savings Bank, rent.. 7.50 

June 18. Collector of Taxes, taxes for 

year ending June 30, 1919. 21.82 

June 18. Munsev Trust Co., safe de- 

posit box. o.OO 

June 28. Union Savings Bank, rent.. 7.50 

Julv 28. Union Savings Bank. rent.. 7.50 

Aug. 30. “ “ “ “ “ 8.50 

Sept. 22. “ “ “ “ .. 8.50 

Oct, 14. “ “ “ “ .. 8.50 

Nov. 17. “ “ “ “ .. 8.50 

Nov. 21. Munsev Trust Co., safe de- 

posit box. 5.00 

Nov. 1919. H. L. Davis, Auditor, report 

under 73d Rule. 10.00 

Dee. 22. Union Savings Bank, rent.. 8.50 

Jan. 5, 1920. U. S. F. & G., bond premium. 100.00 

Jan. 7, 1920. John R. Young, Clerk costs. 15.00 

.Tan. 7, 1920. W. Gwynn Gardiner, costs. . 10.00 

Jan. 7,1920. Union Savings Bank,rent. 8.50 

49 .Tan. 1920. W. Gwynn Gardiner.... 2,500.00 

“ “ William Henry White, 

attorney, fee. 600.00 

“ “ H. Winship Wheatley, re¬ 
ceivers fee . 600.00 

“ 14,1920. Krieg's Express. 6.00 

John R. Young, Clerk Su¬ 
preme Court, D. C. Balance 
on hand . 589.70 



•Total expenditures. $9,328.52 

2. Your receiver has delivered to the Clerk of the Court the said 
baJajjce on hand and all money, bonds, notes, and other evidences 
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of indebtedness and all books, records, paper and other things in his 
hands as receiver, the items of which are set forth in the receipt of 
the Clerk therefor, a duplicate of which is attached hereto and made 
a part hereof. 

3. Your receiver has also cancelled and delivered to the Clerk of 
the Court the certificates of the capital stock of the Royal Life In¬ 
surance Company in his hands as shown by said receipt. 


Wherefore, the premises considered, your petitioner prays that lie 
be discharged and that he and his bondsmen be relieved from further 
liabilitv for anv act after the date of the said discharge. 

H. WINSHIP WHEATLEY, 

Receiver. 


W. G. G., 

Att’y for Plaintiffs, 
W. .J. LAMBERT, 

Atfy. 


District or Columbia, ss : 

50 T do solemnly swear that I have read the foregoing report 

by me subscribed and know the contents thereof and that I 
verilv believe the facts therein stated to be true. 

H. WINSHIP WHEATLEY. 


Subscribed and sworn to before me this 15th dav of January. 
A. D. 1920. 

E. P. WHEATLEY. 

[seal.] Notary Public, D. C. 

Order Approving Receiver's Accounts and Discharging Him. 

Filed -Tanuarv 10. 1920. 

4 - # 

* * * ijc * * * 


Upon consideration of the Fifteenth Report of Receiver herein, 
II. Winship Wheatley, and it appearing to the court that the said 
receiver has complied with the decree of January 6, 1920, and each 
and every of the duties upon his part required to be done by the 
same and other orders and decrees of this court, it is. bv the court, 
this 16th day of January, A. D. 1920 
Ordered That the accounts of the receiver be and are hereby passed 
and approved, that the receiver be and he is hereby discharged and 
that he and his surety are herebv relieved from liability of any act 
from and after the date of the passage of this order. 

WILLIAM HITZ, 

Justice. 

O. K. 

W. G. G., 

Att’y for Plaintiffs. 

W. J. LAMBERT. 
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ol Assignment of Errors. I 

Filed January 22. 1920. 

I 

* * * * * * | * 

1. The court committed error in failing to order an election under 
its supervision and direction. 

2. The court erred in not granting the petition and motion of 
plaintiffs tiled in this cause on November 6,1917. and April; 15, 1918. 

3. The court erred in holding that “The reorganization of the 
Royal Life Insurance Company is neither necessary or practicable” 
as contained in paragraph 2 of said decree signed as of January 6. 
1920. 

4. The court erred in directing that this cause be referried to the 

auditor for the purpose of ascertaining the amount due the policy 
holders of the Koval Life Insurance Company as of February 19, 
1912, including the policy holders of the Modem Workmen of the 
World who accepted the liability of the Royal Life Insurance Com¬ 
pany, and in making settlement with them upon the basis of a failed 
or dissolved insurance corporation. j 

5. The court erred in each and every provision of its decree of 
January 0, 1920, as is contained in paragraph 2, paragraph 6 and 
sub-paragraphs thereof, and paragraph 7. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

Copy of above handed to Mr. Lambert and one mailed fo Judge 
J. K. M. Norton this 22nd dav of January 1920. 

SOUTH TRIMBLE, Jr. 

j 

52 Designation of Record. j 

Filed January 22, 1920. 

i 

****** * 

The Clerk will please include in the record on appeal in the above 
entitled cause the following: j 

1. Final decree, filed May 22, 1917. 

lVa. Motion of plaintiffs to hold election and reorganize company 
under supervision of Court, filed November 6, 1917. 

2. Affidavits of Hartmann, Cohill and Evans, accompanying the 
above motion filed in said cause November 6, 1917. 

3. Answer of Receiver to petition of Charles A. Hartmann, et al., 
filed December 31, 1917. 

4. Answer of defendants, Samuel J. Masters and John B. Kinnear 
to petition of plaintiffs, filed February 28, 1918. 

5. Petition of plaintiffs authorizing new organization of Royal 
Life Insurance Company, allo'wance of attorneys’ fees, etc., filed 
April 15,1918. 
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C. Motion of plaintiffs to require attendance of defendant num¬ 
ber two—John B. Kinnear—and notices (2), filed March 14, 1919. 

7. Abstract of testimony of John B. Kinnear given in open court 
on the 7th day of April, 1919. 

8. Decree of January 6, 1920. 

9. Noting of appeal in open court on January 6, 1920, from cer¬ 
tain portions of said decree. 

10. Memorandum of appeal bond. 

53 11. Appeal bond filed and approved, January 15, 1920. 

12. Report of Receiver showing the amount of money, se¬ 
curities and notes, filed January 10, 1920, under terms of decree of 
January 6, 1920, and order discharging Receiver. 

13. Exceptions to the decree noted. 

14. Assignments of errors. 

15. This designation. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

Service of copy of above designation of record is hereby acknowl¬ 
edged this 22 dav of January. 1920. 

WILTON J. LAMBERT. 

Attorney for Defendants. 

Copy of the above mailed to J. K. M. Norton, Esq., Alexandria, 
Ya.. this 22nd day of January 1920. 

SOUTH TRIMBLE Jr. 

54 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
53, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30.946 in Equity, wherein 
Charles A. Hartmann, et al. are plaintiffs and Samuel J. Masters, 
et al. are Defendants, as the same remains upon the files and of record 
in said court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th dav of Februarv, 1920. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 
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55 In the Supreme Court of the District of Columbia. 

Equity. No. 30,946. 

I 

| 

Charles A. Hartmann et ah, Plaintiffs, 

vs. | 

Samuel J. Masters et ah, Defendants. 

A Memorandum to be Included in any Record or Bill of Exceptions 
on any Appeal in the Above Entitled Cause. 

In the spring of 1918, during the course of the argument of the 
several motions made by plaintiffs through# their counsel in said 
above entitled cause, certain statements or admissions were made by 
J. B. Kinnear, one of the Defendants, these statements or admissions 
having been been made by him to questions propounded to him in 
the presence of the Court and during the discussion of the merits of 
the case insofar as they related to the questions before the Court on 
the several motions under consideration by the Court. There was 
no stenographer in Court and while the Court had before it these ad¬ 
missions and statements made bv the said defendant, there was no rec- 
ord and no way by which the Court of Appeals could consider the 
said admissions stated in his answers except by having the said Kin- 
near called and examined under oath in the presence of the Court, 
touching upon the questions, admissions and answers made by him 
at the time and place aforesaid and thereupon, and by the direction 
of the Court, the said J. B. Kinnear was on the 7th day of Appl, 1919, 
duly sworn and examined, the following being the substance of his 
■examination. 

The said J. B. Kinnear stated thus: 

That he has in his possession and has had since he obtained them, 
powers of attorney from all of the persons who originally had 

56 policies in the Modern Workmen of the World or the Royal 
LifelnsuraneeCompanyand thereafter had riders of the Royal 

Life Insurance Company attached to those policies except a very few of 
them which are in the possession of Judge Norton; that he, Kinnear, 
obtained all of these powers of attorney—Judge Norton prepared the 
powers of attorney after consulting witness and Masters. After 
powers of attorney had been prepared by Judge Norton, witness sent 
them out to the people with the request that they sign them. They 
were 9ent through the mails; sent a letter with each one but has no 
copy of the letter sent—might be a copy but cannot find it. To some 
of them, witness sent a couple of letters. 
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Thereupon the following occurred: 

(Continuing direct examination by Mr. Gardiner.) 

Q. You did not go down to the homes of these people yourself, did 
vou? A. No, sir: I did not. 

Q.. At no time? A. No, sir. 

Q. Since this proceeding has begun? A. Not since those powers 
of attorney have been out. 

Q,. Since this proceeding has begun? A. I think I was there. I 
was down there once; I believe it was since this proceeding begun. 

Q. Mr. Kinncar. did you and Mr. Masters not employ Mr. Lind? 
Stand up, Mr. Lind. 

(A gentleman in the court room stood up as requested.) 

Do you see that gentleman there? A. Yes, sir. 

Q. Do you know him? A. Yes, sir. 

Q. Did you not employ him in the latter part of April, 1915, to go 
to Wilmington. Delaware, for the purpose of conducting the business 
of the Modern Workmen of the World Society? Did vou not at the 

4 , 

time you employed him, which was in your office in the District 
National Bank Building the latter part of April. 1915, tell Mr. Lind, 
Mr. Masters and yourself being present, that you had l>eendown south, 
had seen all of the policy holders of the Modern Workmen of 
57 the World and that you had transferred them to the Modern 
Workmen of the World Society and you wanted him to go up 
there and conduct the business in the name of the Modern Workmen 
of the World Society? A. I did talk to Mr. Lind—I cannot give you 
the date, but probably your date is correct—about going up to 
Wilmington, Delaware, as an organizer in the Modern Workmen of 
the World Society, but I did not tell Mr. Lind that I had been down 
in the south an4 had seen all these people, because I had not. 

Q. Did you tell him you had been down there and seen any of 
them? A. 1 cannot remember that I told him anything about that. 
I might have. I would not say that I did not. But that was long 
before this power of attorney was sent out. 

Witness says that in 1913, after this suit was begun, witness sent 
these policyholders riders, transferring them to the Modern Work¬ 
men of the World Society, copy of which he later transmitted which 
is liled herewith ;is a part of tins proceeding. Witness said he sent 
a little letter along with the rider and was asked to produce a copy 
of that which he said was in his office but no copy has ever been pro¬ 
duced. Witness says that these papers were all sent out with the 
powers of attorney; all sent together; witness does not know how 
many of these people he transferred in this manner but guessed it to 
be three hundred, these being original Modern Workmen of the 
World members; that lie is now collecting premiums from these 
policy holders and has since April 3,1912, but has not collected any¬ 
thing from the Royal Life Insurance members. Witness’ attention 
was directed to his testimony given in the original suit (p. 133 of the 
original record) in which he said that no paper writing of any 
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character had been sent to these people except the riders of tjhe Royal 
Life Insurance Company and witness said that was correct but after 
he testified he sent out these riders being riders of the Modern Work¬ 
men of the World Society on all of these policies. 

Q. Who advised you to do that? A. Judge Norton. 

Q. Judge Norton was present and heard you testify in this 
58 suit and was your counsel, was he not? A. Not myi counsel. 

lie was counsel for the Modern Workmen of the World, but 
not my personal counsel. 

Q. Did he direct your examination in chief after that? A. I 
think Mr. Lambert did. i 

Q. Did not Judge Norton direct your examination in chief in 
this case? A. He was there, but I do not know—I think Mr. Lam¬ 
bert did. He was my attorney in the matter. 

Mr. Gardiner: I presume you concede that he did? 

Mr. Lambert: 1 do not remember about that. 

Mr. Gardiner: Well, in order that there shall be no trouble, we 
will show that. I 

Mr. Lambert: Mr. Baker tried part of this case. 

Mr. Gardiner: .Judge Norton examined Mr. Kinnear directly and 
afterwards went on the stand himself and testified as one of the de¬ 
fendant’s witnesses. 

Mr. Lambert: Is that the case in which I was present? 

Mr. Gardiner: No: you were not present then. It was Mr. 
Baker’s office. 1 will get the record so that there will be no trouble 
about it now. 

Reading from (Record 120): 

“Thereupon J. K. M. Norton, a witness of lawful age, called on 
behalf of the defendants, being first duly sworn according to law, 
testified as follows:” 

I 

Now I will get Mr. Kinncar’s direct examination. 

Bv Mr. Gardiner: 

Q. Who appeared as your counsel—I do not see it in the record 
here, your Honor, because this is a transcript of record—who ap¬ 
peared as your counsel before the auditor when this case was referred 
to the auditor after the first opinion was rendered by Judge Barnard? 
A. I think Mr. Lambert, and Mr. Norton might have been there on 
behalf of the Modern Workmen of the World. Mr. Lambert has 
been my counsel, and Mr. Baker, all the wav through—my personal 
counsel. 

Mr. Lambert: The record speaks for itself. 

Mr. Gardiner: We can agree. The record will show that he did. 
I know. 

.59 Witness states that he expects that Mr. Gardiner is cor¬ 
rect in asserting that the incorporators of the Modern Work¬ 
men of the World Society were Mr. Noel Garner, the witness, and 
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the gentleman in Delaware who acted as the local agent in Delaware 
for witness. That he is the same Mr. Noel Garner who appears in 
this proceeding. Judge Norton acted as counsel in the preparation 
of that certificate and has acted as counsel for the Modern Work¬ 
men of the World Society ever since it was incorporated and is now 
acting in that capacity. 

Q. Has there been any request made upon you by the receiver of 
the Royal Life Insurance Company or his attorney to turn over the 
records of the persons from whom you say you are now collecting 
dues and premiums and have been collecting them since the suit 
was filed? A. No. sir. 

Q. You know, do you not, that the decree of court which was 
signed by Mr. Justice Hitz, which was a decree signed after the 
second appeal had been disposed of by the Court of Appeals, read 
thus: 

“Section 5. That said defendants, Samuel J. Masters and J. B. 
Kinnear shall forthwith surrender and deliver up to the said receiver, 
all of the books, records and accounts of the Royal Life Insurance 
Company as of date of the 31st of January, 1912. said books, records 
and accounts of the Royal Life Insurance Company to be surrendered 
as aforesaid to include all books, records and accounts held by them 
appearing in the name of the Modern Workmen of the World as 
well as the Royal Life Insurance Co.” A. That has been done. 

Q. “That the defendants”- 

Reading from Section 7 of the decree- 

“Samuel J. Masters and J. B. Kinnear, their agents and attor¬ 
neys, are hereby further enjoined and restrained from interfering 
with all persons holding policies in the Royal Life Insurance Com¬ 
pany or the Modern Workmen of the World, the latter to include 
policy- holders in the Modern Workmen of the World having riders 
of the Royal Life Insurance Company on their policies as well as 
those having and holding original policies of the Royal Life Insur¬ 
ance Company.” 

Has that been done? 

A. I think we have never interfered with them, so far as I 
know. 

90 Q, Did you not just testify that you were collecting from 
them and had been collecting from her? A. Oh, yes; we 
have been.collecting the premiums from them, their dues, but in this 
Modern Workmen of the World Society they have been transferred 
to that for vears. 

Q. You testified, did you, in the original suit — reading, Mr. 
Lambert, from record page 113 of the original suit — question, by 
me—“There were no certificates at that time in the name of the 
Modern Workmen of the World except such as bore the riders of .the 
Royal Life Insurance Company, were there? A. That is right. 

“Q. And you have never placed riders on the policies? “A. No. 
sir.” 

Q. That is, net riders other.than the Royal life Insurance Com¬ 
pany policies? A.. I^ay nat at that time. 
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Q. You had not at that time? A. No, sir. 

Q. Now, as a matter of fact, from the people that had the riders 
of the Royal Life Insurance Company at that time, you are and 
have been ever since the suit was filed, collecting in the name of the 
Modern Workmen of the W T orld Society? A. Yes, certainly; those 
riders, vears ago. 

• V P I 

Q. And notwithstanding the provisions of the decree, you are 
still collecting from them? A. Yes, sir. 

Q. W T ho advised you about that? A. Judge Norton. 

By Mr. Lambert: 

The witness testified that Judge Norton was never employed as his 
or Mr. Master’s personal counsel. Thereupon Mr. Gardiner reading 
into the record under objection the record in this suit on the first 
appeal to the Court of Appeals (Record p. 25) thus: “Samuel J. 
Masters. J. B. Kinnear, Royal Life Insurance Company, by Sam¬ 
uel J. Masters, and Wilton J. Lambert and J. K. M. "Norton 
(51 attorneys for respondents." The second appeal to the Court 
of Appeals shows: 

“Appelle-s’ designation of record. 

“In addition lo the papers suggested by plaintiffs the defendants 
designate the following paper: 

"Decree of May 13th, 1915, filed May 13th, 1915, signed by F. L. 
Siddons, Justice. 

“J. Iv. M. NORTON, 

“WILTON J. LAMBERT, 
“DANIEL W r . BAKER, 

“Attorneys for Defendants.” 


Mr. Lambert: There is no question between us. 

Mr. Gardiner: The defendants are Samuel J. Masters arid -I. B. 
Kinner only reading from record, page 8, of the second appeal. 

Mr. Lambert : The record speaks for itself for whatever it i£ worth. 
Thereupon, at the request of witness, the Court permitted him to 
make a statement and lie stated thus: 


The Witness: These cases were so interwoven together, and while 
Judge Norton represented the Modern Workmen of the World, he 
had always done so. lie always appeared in the cases, but I did not 
employ him and he did not appear for me, and I have never paid 
him a penny for his services. He always appeared in the case, and 
I suppose, that. is. the reason his name appeal's, there. Mr.. Lambert 
was my counsel, and lie turned it over to Mr. Baker,, and they have 
represented me personally in the matter. 

Witness states that he never paid Judge Norton anything for any 
personal services to him or to Mr. Masters and he does not consider 
that he owes him anything. Thereupon, the witness was asked by 
Mr. Gardiner if Judge Norton did not represent the Modern Work¬ 
men of the World before this litigation-was begun and he answered 
that he did; says the Modern_Workmen_of the World paid ..Judge 
Nortonuto ..appeat.vbetQr# Jhg,.Sen&t£ _of;Vifgin.ia..to defeat thg.biLl 








38 


C. A, HARTMANN ET AL. VS. S. J. MASTERS ET AL. 


which the Insurance Commissioner of Virginia had asked to he 
passed and which was actually passed by the House; that he and 
Masters were the actual men in charge of the affairs of the Modern 
Workmen of the World but Judge Norton was paid, not by them 
personally but by them as officers of this company for this work: 
that Judge Norton had represented the Modem Workmen of the 
World during its whole life. 

(>2 Witness stated that although Judge Norton was counsel 
for the Modern Workmen of the World from the time of its 
incorporation until the consolidation, lie did not advise witness as to 
the consolidation of the Royal Life Insurance Company but that Mr. 
Gies who is now dead did. 

The foregoing is a correct abstract of the testimony of .T. I>. 
Kinnear as taken in open court on the 7th day of April, 1910, be¬ 
fore Mr. Justice TIitz. 


.1 ttornc}! far II. Kinnear and S. J. Masters. 
Feb. 4th. 1920. 


? 

Attorney for the Receirer. 


WILLIAM 1TITZ, 

Associate Just ire. 


(53 Modern Workmen of the W orld Society. 

Fraternal and Beneficial. 


Offices: Suite 009, District Bank Building. 


Washington, D. C., Sept-: 25th. 



W hereas pursuant to the authority from over two-thirds of the 
members of the Modern W'orkmcn of the World, incorporated under 
the laws of the ] State of Virginia, a new corporation was formed 
under the laws of the State of Delaware, to take over the assets, and 
members of the;said Virginia corporation, and to remove entirely 
from that State. 

And Whereas said Delaware corporation, under the name of The 
Modern Workmen of the World Society, has been duly formed and 
organized, and has taken over the assets and members of said Vir¬ 
ginia corporation for the purpose of protecting the certificates of 
members in said Virginia corporation, and of extending and enlarg¬ 
ing the business of our Society, therefore please attach this notice 
to your certificate, and remit dues to J. B. Kinnear, Chief Scribe, 
at the office of the new Society. District National Bank Building. 
Washington, D. C. or pay your dues to the Scribe of your assembly 


as heretofore. 

In Witness Whereof, the Modern Morkmen of the "World Society, 
incorporated under the laws of Delaware, has. by its Chief Work¬ 
man and Chief Scribe, signed this notice at the office at Washington, 
D. C.. this twenty-fifth day of ScptcmlxT at 12 o'clock, noon One 
Thousand Nine Hundred Thirteen, and caused the Corporate Seal 
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to be hereto affixed. This notice is to become a part of certificate 
No. 23243 issued to Peter Smith. 

[Seal Modern W orkmen of the World Society, Incorporated 

Delaware, 1913.] 


[seal. 


W. G. PLATT, 
Chief Workman. 


Let this be included a* a part of this statement of evidencfe. 
Feb. 4. 1920. 


WILLIAM HITZ, .7. 


J. B. KINNEAR, 

Chief Scribe. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3362. Charles A. Hartmann et ah, appellants, vs. Samuel J. Masters 
et al. Court of Appeals. District of Columbia. Filed Feb. 9. 1920. 
Ilenrv W. Ilodaes. Clerk. 










CHARLES A. HARTMAN, BION H. COHILL, AND FRAN £ T. 

EVANS, APPELLANTS, j 

I 

VS. j 

SAMUEL J. MASTERS AND JOHN B. KINNEAR. 


APPEAL FROM THE SUPREME COURT OF THE DKTRIGTTOF- 

COLUMBIA 

FILED MARCH 12, 1920. 

± * j 

//■ —————— I 

Supreme Court of the District of Columbia. 

No. 30946. Equity. 

I 

Charles A. Hartman et al., Plaintiffs, j 

vs. 1 

Samuel J. Masters et al., Defendants. j 

*» j 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify the annexed to be a true copy of the 
original Receipt as it appears of record in the Clerk’s office of said 
Court in above-entitled cause. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the Citv of Washington, this 11th dav of March, 
A. D. 1920. 


-{Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk, 
Bv W. E. WILLIAMS, 

Assistant Clerk. 


Receipt. 

Filed January 16. 1920. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30946. 

Charles A. Hartman et al., Plaintiffs, 

vs. 

Samuel J. Masters et al. 

Received of H. Winship Wheatley, receiver in the above entitled 
cause, this 9th day of January, 1920, the following, pursuant to de¬ 
cree of court herein, dated January 6. 1920: 


Cash . $589.70 

14 $1,000 2nd Liberty Loan Bonds. 14,000.00 

15 500 “ “ “ “ 7,500.00 

55 100 “ “ “ “ 5,500.00 

1 1,000 4th “ “ “ 1,000.00 

1 500 “ “ “ “ 500.00 

10 100 “ “ “ “ . 1 . 000.00 


Certificates #1 to 10, inclusive, of the Royal Life Insurance Com¬ 
pany for 2,500 shares of its capital stock marked “Cancelled” by the 
receiver. 

One (1) note of S. N. Widdup, dated September 9, 1910, payable 
cm demand to the Modern Workmen of the World, for $2,000 and 
collateral thereto eight bonds for $500 each of the District Concrete 
Company, #50 to 56 and 60 with 16 detached coupons of same. 

Statement, of disposition of assets of District Concrete Co. 

Receipt of Clerk of Supreme Court, District of Columbia, dated 
June 7, 1915, for John P. F. White notes for $2,500, $934.08 and 
$2,200. Albert S. Hicks notes for $6,181.42; for 14 G. G. Aderholt 
notes for $500 each and a note of S. N. Widdup for $2,000. 

John P. F. White note for $2,500 dated May 10, 1909. 

John P. F. White note for $2,200 dated August 6, 1909. 
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Receipt of D. W. Baker for property described in order of Court 
of August 30,1917, including note of U. S. Banking & Trust Co. for 
$6,800 and the collateral described in said order. 

Photographic copy of Bond of the National Investment Co. for 
$8,800. 

Photographic copy of Deed of August 19, 1916, from the Modern 
Workmen of the World Society to H. Winship Wheatley, receiver. 

Photographic copies of the Widdup note dated Nov. 1, 1909 for 
$6,810.38 and five Piedmont Heights Co. certificates. 

Three boxes of books, records and papers of the Royal Life Insur¬ 
ance Company and of the Modern Workmen of the World. 

Stock book of the Royal Life Insurance Company. 

JOHN R. YOUNG, Clerk, 

By W. E. WILLIAMS, 

Ass’t Clerk. 

I consent to this being made part of record on appeal. 

W. J. LAMBERT, i 
W. G. GARDINER, 

Atty. for Appellants. 

[Endorsed:] 3362. No. 30946. In Equity. Charles A. Hart¬ 
man et al., Plaintiffs, vs. Samuel J. Masters et al., Defendants. Ad¬ 
dition to Record per Stipulation of Counsel. Court of Appeals, Dis¬ 
trict of Columbia. Filed Mar. 12, 1920. Henry W. Hodges, Clerk. 
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(Erntrt of Appeals, Itstrirt of Columbia 

January Teem, 1920. 


No. 3362. 


Charles A. Hartmann, Bion H. Cohill, and Frank 

I 

T. Evans, appellants , 
vs. 

Samuel J. Masters and John B. Kinnear. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF OF THE APPELLANTS. 


Statement of the Case. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, entered in this cause 
on January 7,1920, and signed as of the date of Janu- 


l 
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arv 6, 1920 (E. 25). This appeal is taken from certain 
portions of the decree, to wit, paragraphs two, six and 
subsections thereunder, and paragraph seven (R. 27). 
This is the fourth appeal to this court. The first ap¬ 
peal being decided by this court on May 22, 1916, and 
is reported in 45 Appeals, D. C., page 253. The second 
appeal was decided by this court on April 2, 1917, and 
is reported in 46 Appeals, D. C., page 271. The third 
appeal was decided by this court on February 4, 1918, 
and is reported in 47 Appeals, D. C., page 354. 

In this appeal it is sought to correct the rulings of 
the Lower Court in dismissing ‘‘all motions, petitions 
and other applications seeking reorganization of the 
Royal Life Insurance Company”; in further directing 
that the moneys collected by the receiver in accordance 
with the former decisions of this court be returned to 
the right pockets of Masters and Kinnear, it having 
been extracted from their left pockets by the several 
decisions of this court. The original bill in this case 
was filed on the 3rd day of April, 1912. 

This court in its first decision in this case being 
Hartmann vs. Masters, 45 Appeals, D. C., page 253, 
disposed of the questions involved (as I read it) with 
language perfectly plain and thoroughly understand¬ 
able. It left no doubt as to what it intended to say. 
I quote from it, page 258: 

“The certificate holders of the Modern Work¬ 
men of the World, having accepted the liability 
of the Royal Insurance Company, were not neces¬ 
sary parties to this proceeding. They had ac¬ 
quiesced in the transfer, accepted the liability of 
the Royal Insurance Company, made payments 
of premiums on it, and received benefits there¬ 
from. Their interests, whatever they may be, or as 
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they may accrue, are to be protected by the Royal 
Insurance Company. * * * 

“By the disagreement of the directors of the 
Royal Insurance Company, and the equal division 
of the members thereof, that corporation cannot 
proceed with its business, there is nobody to man¬ 
age its affairs and conserve its assets, and it is 
practically suspended. 

“This situation, we think, calls for the appoint¬ 
ment of a receiver for the Royal Insuranbe Com¬ 
pany, who shall take possession of its property 
and undertake to reorganize its affairs uhder the 
supervision of the court. * * * 

“The assets of the Royal Insurance Company 
including those received from the Modern Work¬ 
men of the World ought to be conserved and used 
for the benefit of the policyholders of the Royal 
Insurance Company and the Modern Workmen of 
the World who have accepted the liability of the 
Royal Insurance Company, and not fori that of 
the policyholders of the Royal Insurance Com¬ 
pany. They are in the nature of a trust for the 
benefit of the certificate holders in that Company. 

I 

Upon the mandate of the Court of Appeals being 
presented to the Supreme Court of the District of 
Columbia, that Court signed a decree in said cause on 
said mandate which was contrary to the purpose, in¬ 
tent and the language used in the mandate and decision 
of this Court. An appeal was taken from said decree 
with the result that this court in its second decision, 
being Hartmann vs. Masters, reported in 46 Appeals, 
D. C., page 271, reversed the Lower Court This 
Court said (page 273) that, 

“The reservation of authority in the qourt to 
make necessary orders to carry out the objects of 
the decree is limited to such orders as may be 
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necessary to enforce a complete delivery and ac¬ 
counting by Masters and Kinnear to the receiver.” 

Upon the coming down of the mandate of this court 
in this second appeal the court entered a decree (R. 
1-2-3). Said decree bearing date of May 22, 1917. 

Pending the second appeal of this case to the Court 
of Appeals the Modern Workmen of the World and the 
Modern Workmen of the World Society filed a peti¬ 
tion in the Lower Court asking permission to intervene 
in the original cause which was denied by the Lower 
Court and an appeal taken to this Court from said 
order refusing intervention. 

This Court sustained the Lower Court, the decision 
being reported in 47 App., D. C., 354. On page 355 
of said report this Court in its opinion said: 

“In the original suit in which the receiver was 
appointed it was held that the Modern Workmen 
of the World has no interests left which could be 
involved in the present controversy. It was the 
corporate creature of Masters and Kinnear.” 

Upon the signing of the decree of May 27, 1917, ex¬ 
tensive litigation w*as had in the lower Court. A rule 
was issued against Masters and Kinnear (R-7) requir¬ 
ing them to show cause why they should not pay over 

the assets taken bv them from the treasurv of the 

•/ * 

Royal Life Insurance Company. An attempt was made 
by the defendants to go over the head of plaintiff’s 
counsel and settle with plaintiffs (R-7). This attempt 
was not successful, due to the integrity of the plain¬ 
tiffs in the first place, and the positive refusal of the 
Trial Justice, when his attention was called to the 
matter, to authorize any settlement without the con¬ 
sent of plaintiffs’ counsel, (R-8). 
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After an order had been entered by the Court ad¬ 
judging the defendants in contempt of court for failure 
to turn over the funds in their possession, they actu¬ 
ally paid over to the receiver something over $34,- 
000.00 (R-7), as well as promissory notes, bonds and 
other evidences of indebtedness. 

There is now in the Registry of the Court as per 
terms of this final decree Liberty and Victory bonds 
of the face value of $29,500, cash $589.80, as well as 
bonds, notes and other evidences of indebtedness of 
the face value of $47,225.88. 

After the funds were paid over to the receiver, mo¬ 
tions were filed by plaintiffs (R-4) in which the Court 
was asked that an election of the Royal Life Insur¬ 
ance Company be held under the supervision of the 
Court, and that the receiver turn over the net amount 
collected bv him as soon as and when such legal elec- 
tion may be held. 

A petition was also filed by the plaintiffs (R-22) in 
which the same relief was sought. 

The motions and petition were supported by the 
affidavits of the three plaintiffs (R-4-8). 

To these motions and petition answers were filed by 
the receiver (R-8-17) and by Masters and Kinnear 
(R-7-22). * | 

The testimony of J. B. Kinnear was taken in open 
Court (R-23-28). j 

Upon this record the Court entered a final decree 
January 7, 1920. (R-25-26) from which this aippeal 

is taken. 
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ARGUMENT. 

Five reasons why this court should not permit the 
final decree in this case to stand, is set forth in five 
separate assignments of error (R-31). 

First Assignment of Error. 

THE COURT COMMITTED AN ERROR IN FAILING TO ORDER AN 
ELECTION UNDER ITS SUPERVISION AND DIRECTION. 

In discussing this assignment of error, it might per¬ 
haps, be more convenient to the court to discuss with 
it the remaining assignments of error, since they all 
deal with the same legal phase of this case. 

These assignments of error are based upon the fol¬ 
lowing provisions of the decree. 

1st. In denying all motions and petitions of plain¬ 
tiffs. 

2nd. In finding as a fact that the Royal Life Insur¬ 
ance Company discontinued its business on February 
12, 1912, and failed to perform its contracts of insur¬ 
ance with its policyholders after that date. 

3rd. In further decreeing that the reorganization of 
the Royal Life Insurance Company is neither neces¬ 
sary nor practical. 

4th. In referring this cause to the Auditor to ascer¬ 
tain the amount due each policyholder as in case of 
a failed or dissolved insurance company. 

The original decisions of this court in this case, 
said on these very points: 

“By disagreement of the Directors of the Royal 
Insurance Company and the equal divisions of 
the members thereof, that corporation cannot 
proceed with its business. There is nobody to 
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manage its affairs and conserve its assets, and 
it is practically suspended. 

“This situation, we think, calls for the appoint¬ 
ment of a receiver for the Royal Insurance Com¬ 
pany, who shall take possession of its property 
and undertake to reorganize and manage its 
affairs under the supervisions of the court;.’’ 

The court cites a number of decisions in support of 
this position. The company was never insolvent. It 
would never have been in court but for the faet that 
the defendants, constituting one-half of the directors 
of the company, refused to attend any meetings^ while 
in the meantime, they put all the assets in their pockets 
and walked off with them. 

Under these conditions, the only remedy left to the 
plaintiffs was in a Court of Equity. 

All of the decisions, as I read them, both State and 
Federal, support the decisions of this court, that un¬ 
der such circumstances a receiver should be appointed. 

In this case, the defendants had taken out of the 
treasury all of the money; therefore the duty rested 
upon the receiver, when appointed, to get back those 
funds; and having gotten back the funds, as the record 
now shows, the next thing to be done was, as this 
court has said in 45 App. D. C., page 259: 

“This situation, we think, calls for the appoint¬ 
ment of a receiver for the Royal Insurance Com¬ 
pany, who shall take possession of its property 
and undertake to reorganize and manage its af¬ 
fairs under the supervision of the court.” 

This the court did not do. The court’s decree says 
that the court finds 
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“That such reorganization is neither necessary 
nor practical.” (R. 25). 

We are unable to find the evidence upon which the 
court bases this finding. We have in the register of 
the court Liberty and Victory bonds of the face value 
of $29,500. If we eliminate all other assets, we still 
have ample security to continue this business, and 
much more than is required by law. D. C. Code, 
Sec. 653. 

The testimony of J. B. Kinnear, we believe, will be 
of much assistance to the court as to what the result 
would be if the reorganization is not affected—if 
these assets are to be turned back to the original 
policyholders. 

Kinnear testifies (R.34-35), 

“That while he testified in this cause, that no 
paper writing of any character had been sent to 
these people, except the riders of the Royal Life 
Insurance Company. Nevertheless, that after he 
testified, he sent out to all of these persons riders 
of the Modern Workmen of the World Society, 
and we further find (R. 38) what purports to be 
a rider dated September 25, 1913, which is a year 
and a half after this suit was filed.” 

Kinnear further says (R. 33), 

“That he has in his possession, and has had 
since he obtained them, powers of attorney from 
all of the persons who originally had policies in 
the Modern Workmen of the World or the Royal 
Life Insurance Company, and thereafter had rid¬ 
ers of the Royal Life Insurance Company attached 
to these policies, except a very few of them which 
are in the possession of Judge Norton.” 
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Although, called upon to produce a copy of the 
papers or literature sent to these people when these 
powers of attorney were obtained, he failed to pro¬ 
duce them—claims that he is not able to produce them. 

We further find Mr. Kinnear testifying (R. 34) thus: 

“He states positively that he at no time went 
to the homes of these people himself.” 

In almost the same breath, he admits visiting these 
people himself since these proceedings began (R. 34). 
We have J. K. M. Norton, Esq., attorney for these 
defendants, throughout these proceedings advising the 
defendants to reorganize a new company, to put riders 
on these people’s policies, to continue to collect the 
dues of these policyholders up to the present time, 
all in positive violation of the terms and provisions 
of the decree of the court of the 22nd of Mav^ 1917, 
(R. 3), which portion thereof, reads thus: 

“That the defendants, Masters and Kinnear, 
their agents and attorneys, are hereby further 
enjoined and restrained from interfering with all 
the persons holding policies in the Royal Life In¬ 
surance Company, or the Modern Workmen of the 
World, the latter to include all policyholders in 
the Modern Workmen of the World having riders 
of the Royal Life Insurance Company on their pol¬ 
icies, as well as those having and holding original 
policies of the Royal Life Insurance Company.” 

I 

j 

Kinnear’s testimony (R. 34) states thus: 

l 

I 

■ 

“Witness does not know how many of these 
people he transferred in this manner, but guessed 
it to be 300. These being the original Modem 
Workmen of the World members; that he is now 
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collecting premiums from these policyholders, and 
has since April 3, 1912.” 

The decisions of this court make all these mem¬ 
bers of the Royal Life Insurance Company, and Kin- 
near admits that he has been collecting from at'least 
300 of them since the filing of this suit in April, 1912, 
and is still collecting from them. When this court 
first spoke in this case, Kinnear, according to his own 
testimony, had never advised them by letter or other¬ 
wise, other than to the effect that they were then pay¬ 
ing their money to the Royal Life Insurance Company 
under the terms of the rider on their policies. 

Will this court sav that these defendants shall be 
permitted pending litigation to take the policyholders 
from this company in violation of the positive lan¬ 
guage of this court, and in direct violation of the 
terms of the lower court’s decree, and then be permitted 
to come into court after years of litigation and tell the 
court that these members are no longer members of 
the Royal Life Insurance Company? That the Royal 
Life Insurance Company has no members and there¬ 
fore the Royal Life Insurance Company cannot be 
reorganized—should not be reorganized—impractica¬ 
ble to organize it. 

Surely this court will not permit itself to be trifled 
with in such a way. 

Upon the other hand, if it sustains the lower court, 
what will happen? 

Kinnear and Norton hold a power of attorney from 
each of these 300 members. We have endeavored to 
get that power of attorney in the record in order that 
the court might see for itself what it contains. We 
have, however, been unable to do so. 
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I submit, however, that if it was produced it would 
show the absolute right in Kinnear and Norton to 
collect this money from the Auditor as belonging to 
the individual policyholders and put it back into the 
Modern Workmen of the World Society treasury— 
which treasury is the pockets of Masters and Kinnear. 

They attempted to settle this case with plaintiffs 
without the knowledge or consent of plaintiff’s coun¬ 
sel (R. 7), and having failed in their attempt to keep 
this money in their pockets, they have now finally suc¬ 
ceeded in having the court sign a decree which puts 
it back in their pockets. 

WHAT RIGHTS HAVE THE PLAINTIFFS IN THIS FUND? 

The record in this case (R. 48) shows that Hartmann, 
Cohill and Evans invested in this company $24,000.00 
in cash (R. 5); it further shows that they had at the 
time of the purchase of the Modem Workmen pf the 
World a collectable industrial debt amounting to 
$800.00 a week, which was admittedly worth (R. 5) 
$32,000.00. They had in addition thereto assets 
amounting to $2,167.62, or a total of $38,167.62J The 
record further shows (R. 7) that many years had been 
spent by these plaintiffs in building up this business. 
They purchased the Modem Workmen of the World 
in good faith. There is not one single thing in this 
whole record that reflects in anywise upon the integ¬ 
rity or good intention of these three plaintiffs; 

When they discovered what had been done by the 
defendants, they immediately came into court and 
sought the relief of the court. 

Surely the court is not going to penalize these men 
for being lnonest, nor will the court take from them 
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something of value, because they went into court to 
protect themselves and the policyholders of the Royal 
Life Insurance Company—their company. 

“Assets in nature of Trust Funds.” 

It is perfectly true, as this court said, that these 

assets are in the nature of a trust for the benefit of 

the certificate holders in the Roval Life Insurance 

* 

Company. Likewise are the funds of every insurance 
company in the nature of a trust fund for the benefit 
of the policyholders of that Company. That does not 
mean, however, where the company is a stock company, 
that one who lias invested his money in the stock of 
the company, that he shall be deprived of that money 
where the; company is perfectly solvent and stand 
ready and willing to fulfil its contracts with the policy¬ 
holders in every respect. The stockholders have a 
right to manage their company, and in this case the 
court should determine who the stockholders of the 
Royal Life Insurance Company are, and order an elec¬ 
tion for the purpose of permitting the company to 
proceed with its business. Under the present law 
such an insurance company is required to have $25,- 
000.00 to do business in "Washington (Sec. 653, D. C. 
Code). This company has over $30,000.00 in the 
soundest securities—obligations of the United States 
Government. It has in addition thereto, something 
over $47,000.00 that is of uncertain value. It has 300 
policyholders, and I presume many more. It has a 
charter and charter rights. 

The original plaintiffs are now the owners of all of 
the stock of this company, and as such they are en¬ 
titled to all of the assets of this company. They are 
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also entitled to continue, unmolested by any ohe, the 
collection of the premiums on all of the policyholders 
—all of these 300 or more policyholders, just as they 
were receiving premiums from these policyholders 
when this suit was filed. They asked the court when 
the suit was filed on April 3, 1912, to at once appoint 
a receiver to collect premiums and carry on business 
pending final decree. This the defendants succeeded 
in defeating. 

i 

WHO ARE THE ACTUAL STOCKHOLDERS OF THE ROYAL 

INSURANCE COMPANY? 

If this court shall by its decision reverse the lower 
court, it will be necessary that this question shall be 
settled in its opinion, or we will be back again in the 
course of another year or more. 

This case has now been before these courts for 
eight years, and it appears that the defendants find 
something in every decision of this court by which 
they persuade the lower court to fall into error. 

There has been much contention by the defendants 
that they are entitled to one-half of this fund since 
they owned one-half of the capital stock of the Royal 
Life Insurance Company. 

We respectfully submit, however, that no such con¬ 
tention should prevail in this case. 

The defendants, say the court, 45 D. C., 258, 

“Were self-constituted trustees of the supposed 
interest of the Modern Workmen of the World.” 

The Royal Life Insurance Company took over the 
assets of the Modem Workmen of the World in con¬ 
sideration of that company undertaking and agreeing 


14 


to fulfil and carry out the contracts entered into be¬ 
tween the policyholders of the Modern Workmen of 
the World. The assets of the Modem Workmen of 
the World were delivered to the Royal Life Insurance 
Company in consideration of their assuming and agree¬ 
ing to pay all obligations then existing on policy con¬ 
tracts of the Modem Workmen of the World. The 
plaintiffs were the only stockholders of the Royal Life 
Insurance Company. It is true that they surrendered 
up one-half of their holdings as stockholders to the 
defendants, and the defendants had no lawful right 
to this stock. They did not own the assets of this 
company. They did not own the company. They had 
no interest in it. 

It was a mutual company, a fraternal mutual com¬ 
pany, and as such all assets belonged to the policy¬ 
holders, and these policyholders have approved the 
transfer of these assets and the assumption of all obli¬ 
gations by the Royal Life Company. 

This court in its first decision, 45 App. D. C., 258, 
stated thus: 

“They had no right, without the authorization 
of the Royal Insurance Company, to take the as¬ 
sets formerlv assigned bv the Modem Workmen 
of the World, and hold the same for the Modern 
Workmen of the World, as they professed to do.” 

It will be readilv seen therefore that unless this 
court determines the question of who are the real 
stockholders of the Royal Insurance Company at this 
time, there will be further litigation, even though this 
court should find that the lower court committed error 
and should be corrected. 
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AT WHAT PERIOD IN REORGANIZATION SHOULD ASSETS BE 

' 

RETURNED TO STOCKHOLDERS? 

I 

Under the authority as quoted by the court ijn its 
first decision in support of its position that a receiver 
should be appointed for this company, although per¬ 
fectly solvent, it will be found from the reasoning of 
the learned Justices who delivered these decisions, 
that the court should direct an election, specifying who 
should vote and how many votes should be cast by 
each party having such right to vote. After a proper 
election has been had, a report made to the court 
showing an election of trustees and directors, and 
the selection by those trustees and directors of the 
officers of the corporation, then the court direct^ the 
return of the business from the officers of the court 
to the possession of the proper officers of the cor¬ 
poration. 

In this case the court would also authorize and di¬ 
rect these officers to take over books, records and ac¬ 
count of the Royal Life Company, and to proceed to 
collect the premiums from all policyholders, and fur¬ 
ther that the defendants, their agents and attorneys, 
be enjoined and restrained from interfering, molesting, 
or disturbing in anywise the officers, directors and 
agents of said insurance company. 

We, therefore, respectfully submit that by reason 
of the several errors enumerated, this case should be 
reversed. 

Respectfully submitted, 

W. Gwynn Gardiner, 
South Trimble, Jr], 
Attorneys for Plaintiffs. 
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IN THE 


Court of AppealB.liBtrirt of Columbia 


January Term, 1920. 


No. 3,362. 


Charles A. Hartman, Bion H. Cohill and Frank T. 

Evans, 

Appellants, 

vs. 

Samuel J. Masters and John B. Kinnear. 


BRIEF OF SAMUEL J. MASTERS AND JOHN B. 

KINNEAR. 


STATEMENT OF CASE 

On April 3, 1912, Appellants Hartman and Cohill filed 
their petition in the District Supreme Court against Frank 
T. Evans and others, and the Royal Life Insurance Com¬ 
pany (R. 1). 


It was alleged in this petition that Hartman, Cohill and 
Evans owned one-half of the capital stock of the Royal 
Life Insurance Company, and that Masters, Kinnear and 
one Andrews owned the other half as trustees for the 
policy holders of the Modem Workmen of the World 
(R. 2). 

That the assets of the Modem Workmen of the World 
which had been turned over to the Royal Life Insurance 
Company “was a trust fund held for the benefit only of the 
policy holders of the fraternal association, there being no 
capital stock in the said Modem Workmen of the World” 
(R. 3). 

That the Royal Life Insurance Company did a good 
business until Evans, one of the present appellants, insti¬ 
tuted proceedings to enjoin the insurance commissioner 
from issuing it a license. This proceeding resulted in suits 
against the company for receivers and dissolution, and, as 
a result “that every single policy holder in the District of 
Columbia practically, at least, or perhaps with one or two 
exceptions, have given up and abandoned their policies in 
defendant’s company, the Royal Life Insurance Company, 
and declined to make further payments, or to have any¬ 
thing to do with the Association as members, or otherwise” 
(R. 3 and 4). “That the only persons now holding cer¬ 
tificates or policies in the defendant Royal Life Insurance 
Company, are a few remaining certificate holders in the 
Modem Workmen of the World.” It was further alleged 
that all the agents of the Royal Life Insurance Company 
had left the company and that the company had been en¬ 
tirely abandoned: that there were a number of claims for 
policy holders who had died: and. owing to the fact that 
the appellants owned one-half of the stock and Masters, 
Kinnear, and Andrews owned the other half, and that dif¬ 
ferences had arisen between the stockholders, affairs were 
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in such shape as to prevent the management of its affairs 
(R. 7). • | 

This petition prayed for discovery, for receiver, and third 
for an accounting, a dissolution of the company and dis¬ 
tribution of the proceeds of the company among those to 
whom they may be found to belong (R. 8). 

Masters, Kinnear, and Andrews filed an answer admit¬ 
ting the allegations referred to and evidence was taken on 
January 3, 1913, Justice Barnard, presiding, filfed his 
opinion (R. 20) in which he held that Hartman aiid Co¬ 
hill, as stockholders of the Royal Life Insurance Cofnpany, 
would not be entitled to any portion of the assets trans¬ 
ferred to the Royal Life Insurance Company, and that the 
evidence showed no tangible assets to be taken over by a re¬ 
ceiver; further that Hartman was not in a position to ask 
for a receiver for the corporation became crippled partly 
by his act; and that the assets belonged to the policy holders, 
whereupon an accounting of the assets was decreed'and a 
receiver denied. Following the opinion on January 22, 
1913, an amendment to the prayers of the bill was filed, 
asking that a decree be passed directing an accounting, that 
a receiver be appointed to take over the assets of the Royal 
Life which might be ascertained in the accounting and hold 
until such time as it might be found necessary to adjfist the 
affairs of the company under order of the court in order 
that a proper legal election might be had and that the af¬ 
fairs of the company might be operated in a propej- and 
legal manner (R. 37). 

On January 24, 1913, a decree was entered referring 
the case to the Auditor for an accounting. 

July 3, 1913, the Auditor made his report for the ac¬ 
counting, which report was confirmed and W. Gwvnn 
Gardner was appointed trustee for the stockholders pf the 
Royal Life Insurance Company. Masters and Kinnear were 
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directed to pay Gardner, as trustee, $1,260.29 with interest 
from January 31, 1912, being the assets of the Royal Life 
Insurance Company. They were also directed to deliver to 
the clerk the assets of the Modem Workmen of the World, 
which, according to the Auditor’s report amounted to the 
sum of $25,645.00. They were also ordered to deliver to 
Gardner, as trustee, $25,000 of stock in the Royal Life; and 
costs were awarded, one-half to be paid by Hartman and 
Cohill, and the other half by Masters and Kinnear (R. 55). 

An appeal was noted by appellant from so much of this 
decree “as directs the fund amounting to $25,600, of the 
securities in controversy in this suit to be turned over to 
the clerk of the court.” 

This court reversed this decree (45 D. C. Appeals 253) 
holding, first, that Masters and Kinnear were self-consti¬ 
tuted trustees of any interest of the Modem Workmen of 
the World; second, that it was proper to hold them respon¬ 
sible for the assets of the Royal Life Insurance Company 
which were in their hands at the time of the disagreement 
between the parties; third, that policy holders of the 
Modem Workmen of the World were not necessa¬ 
rily parties to the proceedings and that their inter¬ 
ests, whatever they might be, were to be protected 
by the Royal Life Insurance Company; fourth, that 
the issue of $25,000 of stock in the Royal Life Insurance 
Company, not having been paid for, was void, and that no¬ 
body was entitled to it; fifth, that by disagreement of the 
directors of the Royal Life Insurance Company and the 
equal division of the members thereof, that corporation 
could not proceed with its business and must be considered 
sustained: sixth, that a receiver should be appointed for 
the Royal Life Insurance Company to take possession of its 
property and undertake to reorganize and manage its af¬ 
fairs under the supervision of the court; seventh, that the 
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assets of the Royal Life Insurance Company, including 
those received from the Modem Workmen of the World, 
are to be conserved and used for the benefit of the! policy 
holders of the Royal Life Insurance Company, and the 
Modem Workmen of the World who have accepted the 
liability of the Royal Life Insurance Company and not for 
that of the stockholders of the Royal Life Insurance Com¬ 


pany. The cause was remanded with directions to appoint 
a receiver for the Royal Life Insurance Company; second, 
to order that Masters and Kinnear deliver to him the as¬ 
sets of the Royal Life Insurance Company as shown in the 
Auditor’s report, and surrender the books and records of 
the Royal Life Insurance Company; third, to enter such 
orders as might be necessary to carry out the objects of 
the opinion. 

On August 2, 1916, the Trial Court entered a decree 
in pursuance of the mandate of the Court of Appeals and 
from this decree an appeal was taken, No. 3,301, October 
Term 1916. 


The Court of Appeals reversed this decision as not con¬ 
forming to the mandate (46 D. C. Appeals 271) apd re¬ 
manded the cause with instmctions to proceed to enforce 
the former mandate in conformity with its opinion. The 
Court said in this opinion that it was proper to start with 
the 1912 report of the Auditor as a basis to secure i com¬ 
plete restitution to the receiver and for the purpose if pos¬ 
sible, of reorganization for the benefit of the policy hold¬ 
ers, and that after the property had been restored to the 
receiver, with, if possible, a reorganization of the company 
accomplished, Masters and Kinnear could bring a proper 
action to enforce any claims they might have. 

On May 22, 1917, a decree was entered in accordance 
with this mandate (R. 1). Subsequently, Master^ and 
Kinnear complied with the provisions of this decree, the 
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record, pages 22 and 23, showing that the receiver was 
paid over $24,000, and that he, in turn, paid over the bal¬ 
ance to the clerk of the court. 

Having fully complied with the decree of the court, the 
rights existing to Masters and Kinnear are now privilege 
of bringing any proper claims they might have for con¬ 
sideration and determination before the Auditor and at an 
accounting. 

The decree having been entered in accordance with the 
mandate on April 15, 1018, api>ellants filed a petition 
(R. 22) in which they prayed, first, for an order author¬ 
izing and directing the reorganization of the Royal Life 
Insurance Company; second, a decree awarding a fee in 
favor of the plaintiffs' counsel; third, referring the case to 
the Auditor to determine the fees to be paid to the receiver 
-and his counsel. On December 31, 1918 (R. 8) the re¬ 
ceiver answered this petition in which he set forth facts 
and reasons why it was found to be impracticable and 
legally imposible to reorganize the Royal Life Insurance 
Company. He pointed out that the original capital stock 
was held one-half by appellants, and the other half by 
Masters. Kinnear and Andrews, and had been cancelled; 
that the $25,000 of stock issued one-half to each group of 

three had l>een ordered cancelled bv the court and had been 

* 

delivered to the receiver for that purpose; that there being 
no stock outstanding, he doubted whether there were any 
stockholders in existence. On January 7. 1920, (R. 25) 
the decree appealed from was entered. This decree re¬ 
fused to allow the jietition of Acker and others claiming 
to l)e policy holders of the Modern Workmen of the World 
to be filed. It denied the prayer seeking for reorganiza¬ 
tion of the Royal Life Insurance Company, finding that 
such reorganization was neither necessary’ nor practicable. 
It allowed W. Gwynn Gardner a compensation, as attor- 
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ney’s fees, of $3,500.00; and allowed the receiver and his 
attorney, $000.00 each in addition to the former allowance, 
which former allowance was $500.00 to each. It directs 
the cancellation of the capital stock of the Life Insurance 
Company and refers the case to the Auditor under the fol¬ 
lowing instructions: (a) The court finds that the Royal 
Life Insurance Company discontinued its business on 
February 19, 1912, and failed to perform its contracts of 
insurance with its policy holders after that date, (b) The 
Auditor will state an account showing the liability of the 
Royal Life Insurance Company at the time of filing his re¬ 
port to each, and the total to all, of its policy holders, 
whose policies were in full force and effect on February 19, 
1912, including the policy holders of the Modem Work¬ 
men of the World who accepted the liability of the Royal 
Life Insurance Company. The status of the claim and 
right of each such policy holder shall be settled and stated in 
accordance with the practice in cases of failed and dissolved 
insurance companies, (c) The Auditor will show in said ac¬ 
count, where ascertainable, the names of these policy hold¬ 
ers, who are living, and all those persons entitled to the 
amounts owing on the policies of those who are dead; and 
he will show why they are so entitled, whether under the 
terms of the policies, by assignment, by subrogation, or as 
next of kin, or otherwise, (d) The Auditor will give such 
notice of the proceedings before him as he deems adequate 
by publication in such paper, or papers, and for such 
period, not less than thirty days, as he may deem best, 
and each party hereto is directed to show the Auditor 
all pertinent information in his possession or knowledge. 
The Auditor will take such testimony as may be necessary 
and will report his findings and make his recommendations 
to the Court with all convenience and speed together with 
the testimony taken before him. (e) The Auditor Will re- 





port the balance to be left from the funds after deducting 
court costs, the costs of this reference and other expenses 
and expenditures authorized by this and prior orders of 
the Court. He will state the distribution of the balance 
among the claims allowed by him under the policies of the 
Royal Life Insurance Company. 

An appeal was noted from the decree insofar as it di¬ 
rected the Auditor “to distribute those funds to the former 
policy holders of the Royal Life Insurance Company and 
to the Modem Workmen of the World” and such further 
portions of said decree as dismiss the petitions and motions 
filed by the plaintiffs since the last appeal in this case was 
had and upon which this decree is founded; all that is con¬ 
tained in Paragraphs 2, 6, Sections (a), (b), (c), (d) 
and (e) of the decree, and Paragraph 3 of the decree. 

ARGUMENT. 

It is conten4ed that the Court committed error in failing 
to order an election under its supervision and direction for 
the Royal Life Insurance Company. It is contended that 
this Court, by using the following language, directed a re¬ 
organization of the Royal Life Insurance Company: 

“This situation we think calls for the appointment 
of a receiver for the Royal Life Insurance Company 
who shall take possession of its property and under¬ 
take to reorganize and manage its affairs under the 
supervision of the Court.” 

It will be noticed that the Court uses the words “under¬ 
take to reorganize and manage the affairs of the Royal 
Life Insurance Company,” but the receiver says that it was 
found impossible to accomplish this reorganization when 
he undertook to consider it. Certainly this Court never in¬ 
tended to require a reorganization, if found to be impos- 
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sible or impracticable. The fact as to the possibility or 
practicability of it was a question, we submit, of fact to be 
determined by the lower court. This is merely exemplified 
when we notice the expression of this court in 46 Appeals, 
273, when it uses the language: “To secure Complete 
restitution to the receiver for the purpose, if possible, of 
reorganization for the benefit of the policy holders.” If 
neither the receiver, nor the court can find a practical way 
of reorganization, must it not be considered that it is im¬ 
practicable, and, in fact, impossible of accomplishment? 
Counsel for the appellants has suggested no plan further 
than to merely point out the fact that there were enough 
assets in the registry of the court to furnish capital for a 
coqioration to be started, in this connection referring to 
the assets so deposited he uses the word “we” meajning, it 
is assumed, appellants; but appellants were only stock¬ 
holders of the Royal Life Insurance Company, and the 
Court has found that the assets referred to are trust funds 
for the benefit of the policy holders, and cannot be juggled 
for stock purposes. If this money was used for the pur¬ 
pose of paying for stock in their new company tq whom 
would that stock belong and how could it be voted ? Clearly 
the Royal Life Insurance Company, under all the Circum¬ 
stances and facts, is dead beyond resurrection by a Court 
of Equity. Nowhere does it appear that the policy holders 
to whom the fund has been held to belong desire a reor¬ 
ganization of the company; on the contrary, they ire sat¬ 
isfied with the provisions of the decree appealed from, and 
it is respectfully submitted that there is no error in the de- 

I 

cree appealed from and that the same should be confirmed 
and a finality reached to this already long-protracted liti¬ 
gation. 

Respectfully submitted, 

Wilton J. Lambert, 

For Samuel J. Masters and John B. Kinnear. 
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IN THE 


Court of Appeals, Sfctrxrt of (Columbia 

January Term, 1920. 


No. 3362. 

Charles A. Hartman. Bion H. Cohill and Fra^tk T. 

Evans, Appellants, 

vs. 

Samuel J. Masters and John B. KinnearI 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

Brief of Akers, Grunden and others, and other policy 
holders and members of the Modem Workmen of the 
World, and of the Royal Life Insurance Company by vir¬ 
tue of its guarantee to the policy holders of the Modem 
Workmen of the World, upon taking over the assets of the 
latter. 

STATEMENT OF THE CASE. 

This is, as from the beginning, a contest between Appel¬ 
lants, who owned one-half of the stock of the Royal Life 
Insurance Company, and the policy holders of the Modem 
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Workmen of the World, whose assets. $42.13S.44, were 
taken over by the Royal Life Insurance Company in return 
for the guarantee by the latter of the policies held in the 
Modern Workmen of the World. 

For eight years these policy holders have received noth¬ 
ing from these assets, under the guarantee made them by 
the Royal Life Insurance Company. 

BRIEF HISTORY OF THE CASE SO FAR AS 

APPLICABLE TO THE PRESENT APPEAL. 

From the Record of Appeal No. 2873—Reported in 45 

App. D. C., 253. 

On April 3rd, 1912, two of the Appellants. Hartman and 
Cohill, filed their petition making Evans, the other Appel¬ 
lant. and Samuel J. Masters. J. B. Kinnear, Ross P. An¬ 
drews. and the Roval Life Insurance Company, defendants 
(R. 1). 

Petition alleged that Hartman. Cohill and Evans owned 
one half of the capital stock of the Royal Life Insurance 
Company, and Masters. Kinnear, and Andrews owned the 
other half, as trustees for the policy holders of the Modern 
Workmen of the World (R. 2). 

That the assets of the Modern Workmen of the World 
which were turned over to the Royal Life Insurance Com¬ 
pany "was a trust fund held for the l>enefit only of the 
policy holders in the fraternal association there being no 
capital stock in the said Modern Workmen of the World” 
(R. 3). 

That the Royal Life Insurance Company did a good 
business until Evans, one of Appellants, instituted proceed¬ 
ings to enjoin the Insurance Commissioner from issuing it 
a license. That this proceeding caused suits against the 
Company for receivers and dissolution, and as a result. 




“that every single policy holder in the District of Columbia, 
or at least all with, perhaps one or two exceptions, have 
given up and abandoned their policies in the defendant com¬ 
pany, the Royal Life Insurance Company, and ljave de¬ 
clined to make further payments or to have anything to do 
with the association as members or otherwise” (R. 3, 4). 

“That the only persons now holding certificates or poli¬ 
cies in the defendant. Royal Life Insurance Company, are 
a few remaining certificate holders in the Modern Workmen 
of the World” (R. 4). j 

That all the agents of the Royal Life had left the Com¬ 
pany “and that in fact the company has been entirely aban¬ 
doned so far as your petitioners know or are able to ascer¬ 
tain” (R. 4). ! 

That there were a number of claims for policy holders 
who had died. That to the personal knowledge 6f Hart¬ 
man, one of the Appellants, the money was honestly and 
justly due these beneficiaries (R. 0). 

That owing to the fact that Appellants owned exactly 
one half of the stock, and Masters, Kinnear, and Andrews 
owned the other half, and the differences between the di¬ 
rectors and officials, the conditions were such as to prevent 
the management of its affairs (R. 7). 

The Prayers were for: 

1. Discoverv of matters and things allege^ in the 
bill. 

2. For a receiver. 

3. For an accounting, a dissolution of the Company, 

and distribution of the proceeds of the Company 
amongst those “to whom they may be found to be¬ 
long" (R. 8). | 

Answers were filed by Masters, Kinnear and Andrews 
admitting substantially the above allegations (R. 13 and 
seq.). 
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Evidence was taken and on Jan. 3 , 1913 . Justice Barnard 
filed his opinion (R. 30) holding: 

That Hartman and Cohill, as stockholders of the Royal 
Life Insurance Company, would not be entitled to any por¬ 
tion of the assets transferred to the Royal Life and the 
evidence did not show any tangible assets to be taken pos¬ 
session of by a receiver (R. 35). 

That Hartjnan, was in no position to ask for a receiver 
for a corporation that became crippled partly by his act in 
withdrawing from it. and taking away all its agents, and 
joining another rival Company (R. 36). 

That the assets belonged to the policy holders, who were 
such when they were accumulated. 

That an accounting of the assets would be decreed and 
a receiver denied (R. 36). 

After the opinion, on January 22, 1913, an amendment 
to the prayers was filed, asking: 

That a decree may be passed directing an accounting, 
that a receiver be appointed to take over the assets of the 
Royal Life Insurance Company, ascertained in the account¬ 
ing, until such time as it may be found necessary “to ad¬ 
just the affairs of said Company under order of the Court 
in order that a proper and legal election may be had, and 
that the affairs,of the Company may be operated in a proper 
and legal manner” (R. 37). 

On January 24, 1913, a decree was entered referring the 
cause to the Auditor for an accounting (R. 37). 

On July 3, 1913, the auditor made his report of the ac¬ 
counting (R. 37). 

The only exceptions to the report were by Masters and 
Kinnear (R. 52) which were overruled and the report con¬ 
firmed (R. 54). 

On May 13, 1915, a decree was entered. 

Appointing W. Gwynn Gardner trustee for the stock¬ 
holders of the Royal Life Insurance Company. 




Directing Masters and Kinnear to pay Gardner, 'jTrustee. 
$1,260.29 with interest from Jan. 31, 1912, being the as¬ 
sets of the Royal Life Insurance Company. Directing 
Masters and Kinnear to deliver to the Clerk the assets of 
the Modern Workmen of the World, according to the au¬ 
ditors report, or the sum of $25,645.00, their value. 

Directing Masters and Kinnear to deliver to Gardner, 
Trustee, the $25,000 of stock of the Royal Life. 

That the costs of suit be paid one half by Hartman and 
Cohill and one half by Masters and Kinnear (R. 55). 

Appellants noted an appeal only from so much\ of the 
decree “as directs that the funds, amounting to $25|000, or 
the securities in controversy in this suit, be turned over to 
the Clerk of the Court." 

The Court of Appeals in reversing the decree (45 D. C. 
Appeals 253) Held. j 

1. That Masters and Kinnear were self constituted Trus¬ 
tees of anv interest of the Modern Workmen of the World. 

* I 

2. That they were properly held responsible for:the as¬ 
sets of the Royal Life Insurance Company in their hands 
at the time of the misunderstanding of the parties, j 

3. That the certificate holders of the Modern Workmen 
of the World were not necessary parties to the proceeding. 

That their interests whatever they may be or £s they 
may accrue, are to be protected by the Royal Life Insur¬ 
ance Company. 

4. That the issue of $25,000 of stock in the Royal Life 
Insurance Company, not having been paid for, was void, 
and no one was entitled to it. 

5. That by disagreement of the directors of the Royal 
Life Insurance Company, and the equal division of the 
members thereof, that corporation cannot proceed yvith its 
business. There is no one to manage its affairs and con¬ 
serve its assets, and it has practically suspended. 

6. That a receiver should be appointed for the Royal 
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L’fe Insurance Company to take possession of its property 
and undertake to reorganize and manage its affairs under 
the supervision of the Court. 

7. That “the assets of the Royal Life Insurance Com- 
pany, including those received from the Modern Workmen 
of the World, are to be conserved and used for the benefit 
of the policy holders of the Royal Life Insurance Company 
and the Modern Workmen of the World, who have ac¬ 
cepted the liability of the Royal Life Insurance Company. 
and nut for that of the stock holders of the Royal Life 
Insurance Company:' 

The cause was remanded with direction: 

1. To appoint a receiver for the Royal Life Insurance 
Company. 

2. To order that Masters and Kinnear deliver to him the 
assets of the Royal Life Insurance Company, as shown in 
the auditor's report, and surrender the books and records 
of the Royal Life Insurance Company. 

3. To enter such orders as may be necessary to carry 
out the objects of the opinion. 

On August 2, 1016, the trial court entered a decree in 
pursuance of the mandate of the Court of Appeals. 

From this decree an appeal was taken as No. 3001— 
October Term. 1916. 

The Court of Appeals reversed the decree as not con¬ 
forming to the mandate (46 D. C. Appeals 271) and re¬ 
manded the cause “with instructions to proceed to enforce 
the former mandate in conformity with this opinion." 

Amongst other things this Court said: 

“It was thought proper.—and so expressed in the for¬ 
mer opinion,—to start with the 1912 report of the auditor 
as a basis to secure a complete restitution to the receiver, 
for the purpose, if possible, of reorganization for the benefit 
of the policy holders. 
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After all property has been restored to the received * * * 
and if possible . a reorganization of the Company has been 
accomplished by the receiver. Masters and Kinnear can 
bring a proper action, if so advised, for any valid; claims 
» » it is not intended that the complete 

restitution shall be encumbered, as the policy holders who 
have been deprived of their rights by the unwarranted con¬ 
duct of Masters and Kinnear arc entitled to first considera¬ 
tion and protection in a manner •which will admit of the 
least delay or possibility of dissipation of the assets” (P. 
273). 

A rehearing was denied April 21, 1917. 

SUBSEQUENT PROCEEDINGS. 

On May 22, 1917, a decree was entered in accordance 
with the mandate (R. 1). 

Masters and Kinnear subsequently complied with the 
decree. The petition of Appellants (R. 22, 23) says the 
receiver was paid over $34,000. 

The receiver says (R. 29, 30) That he delivered to the 
Clerk “the balance on hand and all moneys, bonds' r otes, 
and other evidences of indebtedness and all books, Records, 
papers and other things in his hands as receiver.” 

No suggestion has ever been made to the court that they 
have failed to fully comply with the decree nor application 
made to the Court to require them to do anything further. 

Masters and Kinnear have no further connection with 
this suit, except to present any claims they may have, for 
consideration and determination, as reserved to therh, after 
full restitution, by the Court of Appeals in the following 
language “After all property has been restored to the re¬ 
ceiver, as well as the proceeds of such property as have 
been converted into money, with interest thereon, together 
with the books and records, and, if possible, a reorganiza- 
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tion of the Company has been accomplished by the receiver. 
Masters and Kinnear can bring a proper action, if so ad¬ 
vised, for any valid claims they may have’’ (46 D. C. Ap¬ 
peals 273). 

The decree entered in accordance with the Mandate of 
the Court of Appeals having l>een complied with, and the 
receiver being in possession of all funds, &c. 

On April lf>, 191S. Appellants filed a petition (R. 22) 
praying (R. 24). 

1. For an order “authorizing and directing the reorgan¬ 
ization of the Royal Life Insurance Company in accord¬ 
ance with the opinion of the Court of Appeals. 

2. “Decreeing a fee in favor of plaintiffs counsel as is 
found to be in accordance with the contract/’ 

3. Referring the cause to the Auditor “to determine the 
fees to be paid to the receiver and his counsel.” 

4. And for such other and further relief as to the Court 
may seem just and proper. 

On December 31. 191S (R. S) the receiver answered this 
petition, setting forth, amongst other things: 

That the decree of August 2, 1916, directed that 

4. The receiver shall undertake to effect reorganization 
of said insurance Company, provided the same is approved 
by this Court, and shall manage its affairs under the super¬ 
vision and direction of the Court.” 

But that this decree was reversed on appeal by petition¬ 
ers, and a decree was entered (R. 1) in form as suggested 
by the Court of Appeals, except the name of receiver, date 
of decree and amount of bond, the Court of Appeals hav¬ 
ing said (46 D. C.. App. 272). 

“We have examined the form of the decree submitted by 
counsel for Appellants, and, aside from that part naming 
the receiver, a matter reserved in the Mandate to the dis¬ 
cretion of the lower Court, we think it well to serve to carry 
out the mandate of this Court.” 


9 


That this decree contained no direction to the receiver to 
“reorganize the Royal Life Insurance Company.” 

Note. An examination of the decree drawn by the 
counsel for appellants submitted to and approved of 
by the Court of Appeals, in the record in No. 3001. 
Oct. 1, 191G. page 8, and the decree, as entered May 
22, 1917, record of present appeal page 1, are of identi¬ 
cal language except as to name of receiver, date' and 
amount of bond. 

The answer of the receiver then presents the facts <nd 
reasons why it is impracticable and impossible legally to 
reorganize the Royal Life Insurance Company. 

As stated, these facts and reasons are as follows: 

That the original capital stock was held one half b^ Ap¬ 
pellants, and the other half by Masters, Kinnear, and An¬ 
drews and was cancelled. 

That the $25,000 of stock issued, one half to each group 
of three has been ordered by the Court to be cancelled and 
has been delivered to the receiver for that purpose. That 
as to this, the Court of Appeals said: 

“It is obvious that there is no foundation for the issue 
of the twenty five thousand ($25,000) dollars of stock in 
the Royal Life Insurance Company, the same not having 
been paid for, and no one is entitled to claim the same.” 

That if the $1,000 of stock is to be regarded as having 
been reissued, the impasse persists for which the Court of 
Appeals directed the appointment of a receiver and the col¬ 
lection and preservation of the assets. 

That petitioners claim as holders of one half of the stock, 
and their bill of complaint asserts that Masters, Kinnear 
and Andrews hold the other half. That the election may 
not be held by one half of the stockholders. 
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That no certificates of stock are outstanding and the re¬ 
ceiver doubts as to whether there are any stockholders. 

That petitioners are not entitled to the funds, the Court 
of Appeals having said that they are to be “conserved and 
used for the benefit of the policy holders and not for the 
benefit of the stockholders." 

That an election by stockholders, assuming the $1,000 of 
stock to be re-issued brings about the impasse. 

That without the consent of all the stockholders and per¬ 
sons holding its obligations, the corporation cannot be re¬ 
organized. 

On February 28. 1918 (R. 17) Masters and Kinnear an¬ 
swer the petition. 

On January 7, 1920 (R. 25) the decree appealed from 
was entered. This decree refused to allow the petitions of 
Ackers and others and Mary H. Grunden and others, policy 
holders of the Modern Workmen of the World, to be filed, 
but without prejudice to any rights said petitioners may 
have, or to their rights hereafter to petition, if their inter¬ 
ests so require. 

Denied Petition. Seeking reorganization of the Royal 
Life Insurance Company, “the Court having found that 
such reorganization is neither necessary nor practicable/’ 

Allows W. Gwynn Gardner, Esq.. Attorney for Hartman 
and others as compensation for his services $3,500. 

Allows the receiver and his attorney $<>00 each, in addi¬ 
tion to former allowance. (Note which was $500 each.) 

Directs the cancellation of all of the capital stock of the 
Royal Life Insurance Company. Refers the cause to the 
auditor under the following findings and instructions. 

(a) The Court finds that the Royal Life Insurance Com¬ 
pany discontinued its business on February 19, 1912, and 
failed to perform its contracts of insurance with its policy 
holders after that date. 
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(b) The auditor will state an account showing the lia¬ 
bility of the Royal Life Insurance Company at tfte time of 
filing his report to each and the total to all of its policy¬ 
holders, whose policies were in full force and effect on 
February 1!), 1012, including the policy-holders of the Mod¬ 
ern Workmen of the World who accepted the liability of 
the Royal Life Insurance Company. The status, claim and 
right of each such policy-holder shall be settled and stated 
in accordance with the practice in cases of failed and dis¬ 
solved insurance corporations. 

(c) The auditor will show in said account, wh^re ascer¬ 
tainable, the names of these policy-holders who are living 
and of those persons entitled to the amounts owing on the 
policies of those who are dead; and he will show why they 
are so entitled, whether under the terms of the policy, by 
assignment, by subrogation, or as next to kin or otherwise. 

(d) The auditor will give such notice of the proceedings 
before him as he deems adequate, by publication in such 
paper or papers and for such period not less than thirty 
days as the auditor may deem best; and each party hereto 
is directed to give to the auditor all pertinent information 
in his possession or knewledge. The auditor will take such 
testimony as may be necessary and will report his findings 
and make his recommendations to the Court with all con¬ 
venient speed, together with the testimony takep before 
him. 

(e) The auditor will report the balance to be left from 
the funds after deducting court costs, the costs of this ref¬ 
erence and other expenses and expenditures authorized by 
this and prior orders of the court. He will state the dis¬ 
tribution of the balance among the claims allowed! by him 
under the policies of the Royal Life Insurance Company. 

I 

An appeal was noted from the decree in so far jas it di¬ 
rects the auditor “to distribute this fund to the former 
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policy holders of the Royal Life Insurance Company and 
the Modem Workmen of the World, and such further por¬ 
tions of said decree as dismisses the petitions and motions 
filed by the plaintififs since the last appeal in this case was 
had and upon which this decree is founded, all as contained 
in paragraph two six (6) and sections A, B, C, D and E, 
thereunder and paragraph seven (7) of the decree.” 

ARGUMENT. 

First Assignment of Error. 

The Court committed an error in failing to order an 
election under its supervision and direction. 

Counsel for Appellants rightly concedes that this is really 
the only error complained of, as he says, “they all deal 
with the same legal phase of this case.” 

Counsel overlooks the facts: 

That in original bill of complaint he did not ask for any 
such election, whatever he may now mean by an election. 
But on the contrary, prayed for a dissolution of the Com¬ 
pany and a distribution of the proceeds of the company 
amongst those “to whom they may be found to belong.” 

That in the decree prepared and proposed by himself to 
carry out the opinion of this Court on the first appeal, of 
which this Court said: “We have examined the form of 
decree submitted by counsel for appellants, * * * we think 
it would well serve to carry out the mandate of this Court. 
The decree in this instance should be specific in every de¬ 
tail to avoid technical construction, which may lead to fur¬ 
ther unnecessary litigation,” and which decree was en¬ 
tered, in idem verbis, except as to name of receiver, date 
and amount of bond, by the lower Court; there is not a 
word about election. 

That the prayer of this last petition is not for an elec- 
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tion but for “a reorganization of the Royal Life Insurance 
Company” (R. 24). j 

It may be true that a reorganization may embrace an 
election, and, conceding this, to what does it lead us? 

Counsel takes the view that this Court directed a reor¬ 
ganization of the Royal Life, quoting from its opinion in 
the first appeal: 

“This situation, we think, calls for the appointment 
of a receiver for the Royal Life Insurance Company, 
who shall take possession of its property and under¬ 
take to reorganize and manage its affairs under the su¬ 
pervision of the Court.” 

As the receiver says to: 

“Undertake to reorganize and manage its affairs” which 
is possible, namely to “undertake"; may be a very different 
thing from 

“directing the reorganization” 
which may be quite impossible, namely, the reorganization. 

This court certainly never intended to require a reor¬ 
ganization; if found to be impossible or impracticable; that 
had to be left to the lower court to determine th ■ possi¬ 
bility or practicability there'" 1. 

In the second appeal the Court makes this plain, for 
there, when it suggested the form of decree to be entered, 
it said (4G D. C. App 273). 

It was thought proper—and so expressed in the former 
opinion—to start with the 1912 report of the auditor as a 
basis to secure a complete restitution to the receiver, for the 
purpose, if possible, of reorganization for the benefit of the 
policy holders. 

After all the property has been restored to the receiver 
* * * and, if possible, a reorganization of the Company 
has been accomplished by the receiver * * * the policy 
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holders * * * are entitled to the first consideration and 
protection.” 

And just here it may be said that the policy holders are 
not asking for a reorganization. Those still alive have peti¬ 
tioned to intervene and been refused. The widow and 
beneficiary of one who has died, has petitioned to inter¬ 
vene and that she be given what she is entitled to out of the 
fund, and been refused. 

But the lower Court thought intervention unnecessary 
as the cause is referred to the auditor to ascertain and re¬ 
port on their claims. 

A reorganization of the Royal Life Insurance Company is 

impossible. 

The receiver who is certainly impartial, says so, and gives 
most cogent reasons. (See Record, 10-16.) 

The Court says “2. All motions, petitions and other ap¬ 
plications seeking reorganization of the Royal Life In¬ 
surance Company are denied, the court having found that 
such reorganization is neither necessary nor practicable.”' 

If neither the receiver nor the Court can find a practical 
way of reorganization, how can it be done? It must be 
presumed that they have given due consideration to all sug¬ 
gestions as to the plans and methods of reorganization. 

Counsel for appellants has suggested no practical plan. 

As to the Courts finding on the subject. Counsel says 
(Brief, p. S) : 

“We are unable to find the evidence upon which the 
Court bases this finding.” 

It would be more pertinent for counsel to point out any 
evidence upon which the Court could have found otherwise. 
There is certainly no such evidence in the record. 
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Counsel further says “vve have in the register of the 
Court Liberty and Victory bonds of the face value of 
$29,000. If we eliminated all other assets, we have ample 
security to continue this business, and much more than is 
required by law. D. C. Code, Sec. 653” (Brief, ij. 8). 

The “we" referred to must mean appellants. 

Appellants were mere stockholders. 

The assets are trust funds for the benefit of the policy 
holders and cannot be used for stock purposes. 

And if the Court can subscribe or pay for stock to re¬ 
organize a corporation, to whom would the stock belong? 

The use of these funds was attempted once and failed. 

Let us see what counsel himself savs about these mat- 

J 

ters in his original petition or bill of complaint (references 
here made are to record in Appeal No. 2873 October Term, 
1915). | 

Referring to the $42,138.44 of the Modern Workmen of 
the World which was turned over to the Royal Life Insur¬ 
ance Company, and the division of stock therein, the bill of 
complaint says: 

“The Modern Workmen of the World was a fraternal 
organization and whatever money or securities were held 
at the time of the consolidation by those in charge or con¬ 
trol of said company, or some of them, was a trust fund 
held for the benefit only of the policy holders in the fra¬ 
ternal association there being no capital stock in the said 
Modem Workmen of the World * * * That thje stock 
which was issued to the defendants, Masters, Kinnear and 
Andrews, in the defendant company (Royal Life Insurance 
Company) is held by them only as trustees for all of the 
policy holders of the Modern Workmen of the World at 
the time of the consolidation with the defendant Cotnpany” 
(p. 3). 

An agreement was entered into by and between your 
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petitioners, the defendant Evans, Masters, Kinnear and 
Andrews wherein it was agreed that all the assets of the 
Modern Workmen of the World should be transferred to 
the defendant. Royal Life Insurance Company, and that 
in payment therefor there should be issued to the defend¬ 
ants Samuel J. Masters. J. B. Kinnear. and R. P. Andrews, 
one half of the capital stock of the defendant Royal Life 
Insurance Company” (p. 2). 

Masters. Kinnear and Andrews admit these allegations 
(same record, pp. 13, 15, 27). 

So we have all parties admitting 

1. That the assets were trust funds for policy holders 
(and so held at least twice by this Court). 

2. That the stock of the Royal Life Insurance Company 
was owned or held, one half by Appellants, and one half 
by Masters, Kinnear, and Andrews, in trust for the policy 
holders of the Modern Workmen of the World. 

3. That the stock stands one half against one half, un¬ 
alterably opposed to each other. 

Under such circumstances, reorganization for any prac¬ 
tical purpose, is absolutely impossible. 

This must be apparent to any one. 

Equity only acts through a receiver or otherwise in cor¬ 
poration matters for a limited time. 

Cook on Corporations. 7th Ed.. Sec. 084, p. 288, says: 

“Where there are violent internal dissentions in a cor¬ 
poration. and two sets of officers are attempting to act. 
and the corporate property is endangered, a Court of Equity 
will interfere to the extent of preserving the corporate prop¬ 
erty by a temporary receiver." 

Citing cases holding that, “where there are such dissen¬ 
tions in the governing body that it is impossible to carry 
on the business with advantage to the parties interested, 
the Court will interfere, but only for a limited time, and to 
as small an extent as possible.” 
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No case can be found where a court has undertaken to 
take charge of or operate a corporation indefinitely. 

Granted that the Court can, in some way, reorganize the 
Royal Life Insurance Company, by issuing or Restoring 
stock cancelled; for it is not questioned, that the original 
$1,000 of stock was cancelled and the subsequent issue of 
$25,000 illegal and void. It can only be issued or restored 
half to one side and half to the other. 

Granted it can order an election of Directors and Officers. 

The stock note will be equally divided and no one can 
be elected. 

The Royal Life Insurance Company is dead beyond 
resurrection by a Court of Equity. 

This would seem to be,, now, too apparent for question. 

However one may wish it otherwise, there is nothing that 
can be done except to dispose of its property to whom it be¬ 
longs. 

This Court said in the first appeal (45 D. C. App., 259) : 

“The assets of the Royal Life Insurance Company, in¬ 
cluding those received from the Modern Workmen of the 
World, are to be conserved and used for the benefit of the 
policy holders of the Royal Insurance Company ahd Mod¬ 
ern Workmen of the World, who have accepted the liability 
of the Royal Life Insurance Company, and not for that of 
the stockholders of the Royal Life Insurance Company. 
They are in the nature of a trust fund for the benefit of the 
certificate holders in that Company.” 

This was reiterated in the second appeal (46 D. C. App. 
273): | 

“It was thought proper,—and so expressed in the 
former opinion,—to start with the 1912 report of the 
Auditor as a basis to secure a complete restitution to 
the receiver, for the purpose, if possible, of reorgan¬ 
isation for the benefit of the policyholders. * * * 
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But it is not intended that the complete restitution 
shall be encumbered, as the policy holders, who have 
been deprived of their rights by the unwarranted con¬ 
duct of Masters and Kinnear arc entitled to first con¬ 
sideration and protection in a manner which will admit 
of the least delay or possibility of dissipation of the 
assets.” 


The policy holders do not desire a reorganization. 

Those who are entitled to sick or other benefits, and 
beneficiaries of those who are dead, desire their just claims 
paid out of the funds, other policy holders want their por¬ 
tion of the funds. 

They are satisfied with the decree appealed from. 

Appellants have no right to complain, nor are they the 
ones to say what is best for the policy holders. 

Matters not pertinent to the appeal are discussed in 
Appellants brief. It is not through proper to enter into 
such discussion in this brief. An addendum will be added 
to be read or not as the Court may see fit. 

It is respectfully submitted that there is no error in the 
decree, as assigned, and that the same should be affirmed 
and an end made to this protracted litigation. 

J. K. M. Norton, 

Attorney for the Policy hold¬ 
ers of the Modern Work¬ 
men of the World , the real 
parties in interest. 
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ADDENDUM. 

I 

Submitted by J. K. M. Norton an attorney practicing in 
this Court in answer to certain matters contained in the 
Brief of Counsel for Appellants. | 

I have never represented Mastery and Kinnear in these 
proceedings and have received no compensation from them, 
and none has been promised me. 

For some years before this suit was instituted, I had 
represented the Modern Workmen of the World, at times; 
it being a Virginia Corporation. I knew nothjng about 
the consolidation with the Royal Life Insurance Company 
under which the assets of the Modern Workmen of the 
World were turned over to it. until after the collapse of 
the Royal Life. I was then consulted about thd interests 
of the Modern Workmen of the World and its policy hold¬ 
ers. In the early part of the case, as the Royal Life, which 
had the assets of the Modern Workmen of the Wprld, was 
the defendant as well as Masters and Kinnearj, and as 
neither the Modern Workmen of the World or its policy 
holders were parties, in name, to the cause. I took part in 
the proceedings, acting under the name of defendants to 
the cause. i 

Mr. Wilton J. Lambert, Mr. Henry E. Davis, and Mr. 
Daniel W. Baker, at different times, represented Masters 
and Kinnear. Mr. Lambert, as I understand, being their 
regular counsel throughout. My position, during tljie :ourse 
of these proceedings, has been that the funds wer. trust 
funds and belonged to the policy holders of the Modern 
Workmen of the World and of the Royal Life Ips' ranee 
Company, so far as there were any of the latter. Tlhi; is all 
I have contended for, and that was in the interest >f the 
policy holders. This contention has been sustained from 
the beginning to the end of this proceeding by both the 
lower and Appellate Court. As to any matters o| restitu- 
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tion by Masters and Kinnear, I took no part, leaving that 
to their counsel, to the receiver and his counsel, and to the 
Court. 

Masters and Kinnear, finally, made a settlement, which 
was satisfactory to the Court, and to all the parties named 
in the suit, including the receiver and his counsel, the ap¬ 
pellants and their counsel, and the counsel for Masters and 
Kinnear. This was carried out in a decree of August 30. 
1017, with signed approval of the counsel for appellant. 
Mr. Baker, representing Masters and Kinnear, told me that 
he had the matter up with the other parties, and though, in 
a general way. 1 knew something of the settlement. I was 
never at any conferences which, finally, resulted in satisfac¬ 
tory- settlement which was carried out in a decree, from 

«» 

which there was no appeal. 

In the first appeal (in 4f> D. C. Appeals) I appeared for 
Masters and Kinnear with Messrs. Davis and Lambert, be¬ 
cause I was then contending that the assets belonged to the 
policy holders, which contention was sustained by the Court, 
and the policy holders not being parties, in name, I had no 
other way of being heard. 

In the second Appeal (in 46 D. C. Appeals) I did not 
appear at all. as the Court of Appeals had held in favor 
of that for which I contended, and I did not consider the 
policy holders of the Modern Workmen of the World were 
interested in that appeal. 

In the third appeal (in 47 D. C. Appeals) I appeared for 
the Modern Workmen of the World, as I thought what 
I was contending for was in the interest of the policy hold¬ 
ers. 

Counsel for Appellants, on page S of his brief, refers to 
what he calls testimony of Kinnear on pages 33-34-35 of 
the record. I do not believe this is properly a part of the 
record or can be considered. The trial Judge signs it as 
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“a memoranda to be included in any record or bill of excep¬ 
tions, or in any appeal.” The decree had been filed Janu¬ 
ary 7, 1920. It was signed January G, and the appeal was 
noted on that date. The assignments of error were filed 
on January 22, 1920; and the designation of the record was 
made on January 22, 1920, and copy of the designation of 
the record was accepted on January 22, 1920. How;some¬ 
thing, which was signed by the Judge on February 4,j 1920, 
can be incorporated into the record is something quitei novel 
to say the least. It will be noticed, on page 38, that this 
proposed statement of evidence, which purports to have 
been taken orally two years before, is not signed by either 
the attorneys for Masters and Kinnear, or the attorney for 
the receiver, though blanks are left for their signatures. 

If testimony is taken orally the only way it can be got¬ 
ten into the record is by a bill of exceptions of some sort. 
There are no rules of Court which allow a Judge, a month 
after the decree has been entered, appeal noted, and assign¬ 
ment of error made and designation of record, to incor¬ 
porate into the record anything in the way of evidence, 
which may have been taken orally but was never made a 
part of the record, and the Honorable Judge who signed 
this memoranda, as it is called, never expected, I presume, 
that it would be considered, but probably signed it, for 
whatever it was worth, upon the insistence of Counsel. 
Furthermore, if any such testimony was ever taken I do not 
recall it, and I know if any such had been taken when I 
was present I would not have forgotten it. I assume, of 
course, that something of this sort occurred, at some time, 
from the character of the memoranda, which was appar¬ 
ently taken from some stenographic notes, but, certainly, 
the memoranda is not a part of this record and cannot be 
considered. 

It will be noticed on pages 24 and 25 of the record that 
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an attempt was made to get something of this sort into the 
record by Counsel for Appellants. I received such a notice 
from him to produce “your client. J. B. Kinnear.’’ I did 
not recognize any right of counsel to notify me to produce 
anybody into Court: that is something the Court itself 
would order; and. as stated above. Mr. Kinnear was not 
my client. Nothing seems to have been done, however, 
under these motions and notices. The motion, therefore, 
is made to strike out the memoranda on pages 33 and 39 
from the record as a matter of practice. 

On page S of the Brief. Counsel says: 

“The testimony of J. B. Kinnear, we believe, will be of 
much assistance to the Court as to what the result would 
be if the reorganization is not effected—if these assets are 
to be turned back to the original policy holders.’’ 

This is the testimony above referred to as being no part 
of the record. It was evidently lugged in for the purpose 
of creating prejudice in the mind of the Court. It has no 
bearing what so ever upon the matters involved in the ap¬ 
peal, nor upon any error assigned. It is not the province 
of Counsel of Appellants to be determining what is to the 
interest of the policy holders. From the beginning of this 
proceeding, he has been endeavoring to get the funds for 
his clients, who were stock holders; to whom this Court 
has said they do not belong; and. if he should succeed, he 
will receive, as appears from Page 4 of the Record, twenty 
per cent of these trust funds, which belong to the policy 
holders. He has already received $3,500.00, allowed him 
by the decree of the Court, and. though he appealed from 
that decree and is asking for its reversal, he accepted the 
$3,500.00 out of this fund allowed him in the decree (R. 
27). Though it is not believed that a Court of Equity had 
a right to allow counsel compensation out of a fund which 
does not belong to his clients, no objection was made to the 
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allowance, it being hoped, at the time, that the decree would 
be accepted by every one. 

Counsel, on page 9, accuses me of violating the terrhs and 
provisions of the decree of the Court. This is another 
matter not involved in this appeal. The evidence relied 
upon does not sustain the charge, and the purported evi¬ 
dence is not a part of the record. If Counsel honestly 
thought that there had been any violation of the order of 
the Court, the proper and only place to have brought that 
question to issue was in the lower Court. No such sugges¬ 
tion has ever been made before it appears in the Brief, and 
it is submitted that this statement is unjust and improper 
and should be stricken out, and motion is made to that end. 

I will be very glad to answer any charges of this sort 
when properly made, but it certainly seems to have no place 
in the Brief on the issue involved in the appeal. As was 
pointed out in my brief, Masters and Kinnear have made 
terested and their attorneys, and if there was any viola¬ 
tion of the Decree by them, or myself, there should have 
been afforded an opportunity for a hearing. This whole 
matter could have been introduced but for one purpose, to 
create prejudice. 

The purpose of such statements, and the attempt j:o lug 
into the record a matter never made a part thereof, cplearly 
appears by the statement on page 10 of the Brief, Where 
counsel says: “Surely this Court will not permit itself to 
be trifled with in such a way/’ 

On the same page 10, it is stated that “Kinnear anc| Nor¬ 
ton hold a power of attorney from each of these 300 mem- 
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bers.” No authority for this statement is given. I hold a 
power of attorney from some of the parties. I have never 
heard that Mr. Kinnear held any such power of attorney, 
satisfactory settlement with the Court and all parties in- 

Counsel makes the statement, on page 11, of his brief, 
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that if the power of attorney was produced, which counsel 
admits he has never seen, “it would show the absolute right 
of Kinnear and Norton to collect this money from the au¬ 
ditor as belonging to the individual policy holders and put 

it back in the Modem Workmen of the World Society 

* 

treasury, which treasury is the pockets of Masters and Kin- 
near.” 

Will unsupported statements of this sort be allowed to 
remain in the Brief. I move to strike them out. 

As I have stated, Kinnear has no power of attorney that 
I know of. As to what will be done with the money if 
the policy holders get it. that is their affair. If they choose 
to put their money into the Modern Workmen of the World, 
or into the pockets of Masters and Kinnear. or any one 
else, that would be their privilege. If. under their policies, 
they are entitled to the money, and the Court has stated 
it is theirs, they surely have a right to do with it as they 
please. I can hardly conceive that the beneficiaries of those 
who are dead will take their money and put it in the Modern 
Workmen of the World, or any where else. It might be 
that the policy holders who are still alive may think it ad¬ 
visable to strengthen the Company in which they hold 
their policies, so that, at their death, the Company would 
beable to pay the policies and not be made a bankrupt and 
their policies destroyed. But such things are matters for 
the policy holders to determine, they have not requested 
Mr. Gardner to act as their guardian. 

On the same page 11. counsel says Kinnear and Norton 
“attempted to settle this case with the plaintiffs without the 
knowledge or consent of the plaintiff's counsel, etc.” To 
sustain this statement he refers to page 7 of the record. On 
that page not one word is said about Kinnear and Norton. 
It is simply an ex parte affidavit, not evidence, made by 
Hartman and Cohill, who have, through their counsel, in 
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this case, been trying to get this fund to be divided up 

amongst the stockholders, and if that occurred one half 

■ 

of the fund would go to Masters and Kinnear any how, 
as trustees. The affidavit says: “deponent Bion H. Cohill 
was approached by Masters.” 

This mis-statement and elifort to prejudice the mind ot 
the Court cannot be justified, and motion is made to strike 

I 

the same out. It is respectfully submitted that the dignity 
of this Court requires some expression, at least, from the 
Court. 

On page 11 under the heading “What rights ha\je the 
plaintiffs in this fund," it is stated that Appellants invested 
$24,000 in cash into the Company. 

I find nothing referring to the matter on page 48 df the 
record referred to. I do find on page 5 of the record, in 
a mere exparte affidavit of Frank T. Evans, a claim that 
they put $24,000 into the Company. This is not evidence 
in this cause; nor material for consideration on this ap¬ 
peal, if it were. The original bill filed in this cause $hows 
the only thing these parties put into the Company was 
$1,000 of stock. If it be a fact, which no where appears, 
that they put in anything more, it must be assumed that 
they were paid back what they put in. This is another illus¬ 
tration of how careless counsel is in making his statements. 

On page 11 of the Brief, is this statement: “surely the 
Court is not going to penalize these men for being Honest, 
nor will the Court take from them something of valiie be¬ 
cause they went into Court to protect themselves, arid the 
policy holders of the Royal Life Insurance Company.” The 
original petition says that there were no policy holders of 
the Royal Life, except those from the Modern Workmen 
(Record No. 2873, p. 4). The record on the original ap¬ 
peal shows that the beginning of all the trouble was a de¬ 
mand by these men upon Masters and Kinnear to (divide 
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up these trust funds. This, as set out in the answer of 
Masters and Kinnear, is nowhere denied by any of them, 
nor in any of the evidence taken in the case. Not suc¬ 
ceeding, they brought this suit and have been trying to 
get these trust assets ever since. 

This Court has declared that these assets belong to the 
policy holders, and the question of penalizing, etc., has no 
place in this case. 

I venture the assertion that no one can read the original 
petition, answers, and evidence taken, which are in Record 
No. 2S73, and have any sympathy with Appellants, which 
show clearly that, after getting the assets from the Modern 
Workmen of the World, Hartman took away all the agents 
to a rival company, to which he had deserted, and then, 
afterwards, with his associates, tried to get Masters and 
Kinnear to divide up the assets which had been accumulated 
from the dues of the policy holders and were held in trust 
for them. 

Respectfully submitted, 

J. K. M. Norton. 







